Google 


Acerca de este libro 


Esta es una copia digital de un libro que, durante generaciones, se ha conservado en las estanterias de una biblioteca, hasta que Google ha decidido 
escanearlo como parte de un proyecto que pretende que sea posible descubrir en linea libros de todo el mundo. 


Ha sobrevivido tantos años como para que los derechos de autor hayan expirado y el libro pase a ser de dominio público. El que un libro sea de 
dominio publico significa que nunca ha estado protegido por derechos de autor, o bien que el periodo legal de estos derechos ya ha expirado. Es 
posible que una misma obra sea de dominio público en unos paises y, sin embargo, no lo sea en otros. Los libros de dominio público son nuestras 
puertas hacia el pasado, suponen un patrimonio histórico, cultural y de conocimientos que, a menudo, resulta dificil de descubrir. 


Todas las anotaciones, marcas y otras señales en los márgenes que estén presentes en el volumen original aparecerán también en este archivo como 
testimonio del largo viaje que el libro ha recorrido desde el editor hasta la biblioteca y, finalmente, hasta usted. 


Normas de uso 


Google se enorgullece de poder colaborar con distintas bibliotecas para digitalizar los materiales de dominio público a fin de hacerlos accesibles 
a todo el mundo. Los libros de dominio publico son patrimonio de todos, nosotros somos sus humildes guardianes. No obstante, se trata de un 
trabajo caro. Por este motivo, y para poder ofrecer este recurso, hemos tomado medidas para evitar que se produzca un abuso por parte de terceros 
con fines comerciales, y hemos incluido restricciones técnicas sobre las solicitudes automatizadas. 


Asimismo, le pedimos que: 


+ Haga un uso exclusivamente no comercial de estos archivos Hemos diseñado la Búsqueda de libros de Google para el uso de particulares; 
como tal, le pedimos que utilice estos archivos con fines personales, y no comerciales. 


+ No envíe solicitudes automatizadas Por favor, no envíe solicitudes automatizadas de ningún tipo al sistema de Google. Si esta llevando a 
cabo una investigación sobre traducción automática, reconocimiento óptico de caracteres u otros campos para los que resulte util disfrutar 
de acceso a una gran cantidad de texto, por favor, envienos un mensaje. Fomentamos el uso de materiales de dominio publico con estos 
propósitos y seguro que podremos ayudarle. 


+ Conserve la atribución La filigrana de Google que verá en todos los archivos es fundamental para informar a los usuarios sobre este proyecto 
y ayudarles a encontrar materiales adicionales en la Búsqueda de libros de Google. Por favor, no la elimine. 


+ Manténgase siempre dentro de la legalidad Sea cual sea el uso que haga de estos materiales, recuerde que es responsable de asegurarse de 
que todo lo que hace es legal. No dé por sentado que, por el hecho de que una obra se considere de dominio público para los usuarios de 
los Estados Unidos, lo será también para los usuarios de otros países. La legislación sobre derechos de autor varía de un país a otro, y no 
podemos facilitar información sobre si está permitido un uso específico de algún libro. Por favor, no suponga que la aparición de un libro en 
nuestro programa significa que se puede utilizar de igual manera en todo el mundo. La responsabilidad ante la infracción de los derechos de 
autor puede ser muy grave. 


Acerca de la Búsqueda de libros de Google 


El objetivo de Google consiste en organizar información procedente de todo el mundo y hacerla accesible y útil de forma universal. El programa de 
Búsqueda de libros de Google ayuda a los lectores a descubrir los libros de todo el mundo a la vez que ayuda a autores y editores a llegar a nuevas 


audiencias. Podrá realizar búsquedas en el texto completo de este libro en la web, en la paginajhttp: //books.google.com 


This is a reproduction of a library book that was digitized 
by Google as part of an ongoing effort to preserve the 
information in books and make it universally accessible. 


Google books 


https://books.google.com 


Lad 


at 


CE EE Oooo, ele ee 
ee ee 


M 7 


S A 
ô (] 
yi 

’ 


~_* 
= 
b 


teje 


e=ietrirS 


”“ < 

on A 

dat " 

uj m > 5 a m _ A 

tė * a > r r 
’ oO ~ = 5 “ _— = y p - n ire > 


ee ed ee oer 


~~ 5 Š a < 
i -T mi 
—— . 
— > - 
q ý ph 
ep 
+?) SERRE ee ETNE NN . p 
e1 <tr > v 
rere wee me Aw n — 
anran a POOP TON 
ee NO Oe ee 
a ee a 
E ore 


SP OR a a m ow. 
ee = Oe 
ewe 


yy > ree = Sa eee 
Ee 


ÄRA 


wer - Lf e Te a a a aa na a a ae un “ - ~~ 
tj ~— mB am ae am dele el a a Se oe eid ee el a A Ratha Seite he alm - 
+ poor pSr m APPAIA SOEI ENA EO EP EPO EN N a a a a OE HS Ja a arene 
af ae EA IAA EEREN ENEE EEEN ee EOL EEE Be Aranera yA ea ay 
6 EEr p lh LEO POLLO a a CE ALA ELAN Sn heen Sen ys d 
bar On a nn oa y ell Dai E i A a in ae ENE AEA T i R lee 
Kad BAPI EA p A es EP A AR A A NENO S TENAN pe V Aata do > r mpe ih N = 
OOS EAN EE OTE nininini SLT EEES EAE NNN p k T ee 
A D OASE E E kB ee a Fi pafe ee A e ENN 


N a a e G y 


aen TS 


any, N TEP y 
r -5 ee ain a a e a ka rr eee err ea ai ye i "ine nel a tien Bae "m 
pnan ua a WASNT 


err are 


Pete 


i eee 
» perat AAE 


Vane eats 


Na ht 
PPE SLL LI BL 
, Satin pte ted er Peo 


TPP PS 
r BRM AL a d 
PAPRI POSEE EPL ANP LPO 
ee hoo t-+ IS" PPFD LO LILO LS LOLOL ALL 
PP PO PRALLI SBD PE OPP GLO LLP LP LIAO 
Eee shabbat OF get en A I IIR hl POLL LAPIS E PO ADD LAI 
na fe RI OL PPL Oa) SOLO Bal fel NI 
m RAPAE AA AE ET E EA A S 
y AIAS PAAPA NESENIAI EIE EAA AAE S Pt Me IM a E 
. COET LLLP IG POPP LL ILLITE DBL IPT 


if ) ; APS f r. : 


PEPINI A AENEID NISA oh 
PADAPL PI POP ALI VODPOD SI BLL A ee tee ahd 
AFIDI ENESE DEE PPP A LILLE IPP BAL OA 
AAPL LL IAA 
PPP LIPLP APPL AINSI 
ODP PALE SP LPI r M 
mens ~ eean DARAM 
è LAPA PPM P z= 
EAA PAPERI NESA A ia ae aANT 
PRAA PAAS DEA N P na t DAN, AA 
PAPEI PG ALP LL E Oe UNAS a an ahd tee PAP . 
Pa Prat Lee MP OOP PPI S PARA 
OP PP LILO OO PL MOLE A a 
LEO PPO RL A PPP ett 
PP BPE OL PPL APP LENE ELL OL GIS er > 
a VAAI LEA SAPLINGS Re NO PEA CPL POP AL PLL ALD PPO Pd Aa AAPP 
PP PRL aa POLL LOT APRIL ILL LEI PONS OE Te a 
PPP at PL INI LOL PLE R Le, ai FP LPIDPILIO LOS NAA INPAAISIE D AD AL ANAIA D 
-r E +¢- mat Pl PLE COL LL LLL Pet SIM. 


wees 
a ah A all ed 


”) 


A. CHAUNCEY NEWLIN COLLECTION 
OF 
OCEANS LAW AND POLICY 


LAW LIBRARY 
OF THE 


UNIVERSITY OF VIRGINIA 


Digitized by G ogle 


a7 


Digitized by Google 


THE DEPARTMENT OF STATE 


POLICY OF THE UNITED STATES 
TOWARD MARITIME COMMERCE 


IN WAR 


PREPARED BY 


CARLTON SAVAGE 


DIVISION OF RESEARCH AND PUBLICATION 


VOLUME I 
1776-1914 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON: 1934 


For sale by the Superintendent of Documents, Washington, D.C. - - - - 


Price $1.25 (Buckram) 


Willow Gh Co, bia S10) Seg 


PUBLICATION NO. 331 


OCEANS, 
Ee 


Sa42sp 
4 


FOREWORD `. 


_ The following survey of the policy of the United States toward 
maritime commerce in war is based on official documents, principally 
treaties, diplomatic correspondence, and court decisions, the texts of 
which are appended. The development of policy is treated chrono- 
logically as a whole and attention is focused on the following 
outstanding and persistent problems: 


(1) Enemy goods in neutral ships; 
' (2) Neutral goods in enemy ships; 
| tf Definition of contraband of war; 
4) Continuous voyage and rule of the war of 1756; 
t Validity of blockade; 
(6) Immunity of private property at sea. 
fii 
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POLICY OF THE UNITED STATES 
TOWARD MARITIME COMMERCE IN WAR 
1776-1914 
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CHAPTER I 
THE WAR OF AMERICAN INDEPENDENCE 


PRELIMINARY ACTS OF THE CONTINENTAL CONGRESS 


The position of the American Colonies, at the beginning of the 
conflict with Great Britain, might be considered one of belliger- 
ency, though a war in the strict sense did not exist. Even before 
the Declaration of Independence, the Continental Congress adopted 
certain measures affecting maritime trade. On November 25, 1775, 
that body agreed to the report of a committee which had been con- 
sidering General Washington’s suggestion that courts be established 
for determining the legality of seizures of vessels and cargoes belong- 
ing to the enemy. The Committee reported that “the good people 
of these colonies, sensibly affected by the destruction of their prop- 
erty, and other unprovoked injuries”, had at last determined to 
procure reparation, and to prevent, as far as possible, a repetition 
of these acts by fitting out armed vessels. To determine the propri- 
ety of captures, the following regulations were made: (1) Ships 
of war and other armed vessels employed in the war against the 
Colonies, which should be taken by the colonists, should be for- 
feited. (2) Transport vessels in the same service, having on board 
any troops, arms, ammunition, clothing, provisions, or military or 
naval stores, and all vessels to whomsoever belonging, that should 
be employed in carrying provisions or other necessities to the British 
army or navy within the Colonies, should be liable to seizure. The 
cargoes only were liable to forfeiture and confiscation unless the ves- 
sels belonged to inhabitants of the Colonies, in which case the vessel 
and cargo both were liable. This second provision was changed by 
a resolution of December 19, 1775, which made vessel and cargo liable 
to confiscation regardless of ownership. (3) It was recommended 
that the Colonial legislatures provide courts of justice to determine 
the legality of captures to be made. 

The Continental Congress on March 23, 1776, took further action 
on this subject in providing that: (1) the Colonists be permitted to 
fit out armed vessels “to cruize on the enemies of these United 
Colonies ”; (2) ships and goods belonging to any inhabitant of 
Great Britain, taken by a private armed vessel and being libelled and 
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prosecuted in court, should be adjudged lawful prize; (3) such ves- 
sels and goods taken by a ship fitted out by any of the Colonies should 
be deemed forfeited; (4) vessels employed in carrying supplies to 
the “ ministerial armies ” which should be taken near the shore of the 
Colonies should be deemed lawful prize.* 

On April 3 Congress approved instructions by which the com- 
manders of private ships or vessels of war were authorized to take 
ships belonging to the inhabitants of Great Britain and to “ take all 
ships and other vessels whatsoever, carrying soldiers, arms, gun- 
powder, ammunition, provisions, or any other contraband goods,” to 
any of the British armed forces employed against the Colonies.? 

These measures besides affecting British property also affected 
property of neutrals in that neutral goods in British ships and neu- 
tral ships supplying the British armed forces might be subjected to 
the jurisdiction of American prize courts. They do not clearly indi- 
cate the position of the Continental Congress on controversial ques- 
tions of the time relating to neutral trade, but in general they accord 
with concrete propositions which followed. 


Tue Treaty PLAN op 1776 


The first definite American statement on these questions appears in 
the so-called “treaty plan of 1776.” On June 12 of that year the 
Continental Congress named a committee composed of John Dickin- 
son, Benjamin Franklin, John Adams, Benjamin Harrison, and Rob- 
ert Morris, to prepare a plan of treaties to be proposed to foreign 
powers. The Committee’s report, drafted by John Adams, was 
adopted by Congress on September 17 in a form to be proposed to the | 


King of France.’ 
In this treaty plan the American Congress made a definite state- 


ment on four important questions in regard to neutral commerce: 
(1) It was provided in article 26 that when one of the nations was 
at war and the other was neutral, the nationals of the neutral could 
trade with enemies of the belligerent, not only from enemy ports to 
neutral ports but also from port to port of the enemy. (2) Article 
26 also provided that, in the same case, free ships should “ give a 
Freedom to Goods ” with the exception of contraband. (3) Contra- 
band was strictly limited by article 27 to arms, munitions of war, 
and horses; and it was specifically stated that food and naval stores 
should not be classed as such. (4) Neutral goods in enemy ships 
were liable to confiscation, according to article 17. 

This position of Congress regarding neutral trade was not unique 
in any essential. The provisions in the treaty plan concerning the 
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subject were taken almost without change from one of the treaties of 
Utrecht, the Treaty of Commerce and Navigation between Great 
Britain and France.! A comparison of the provisions in the treaty 
plan with the corresponding provisions of this treaty reveals that 
Congress closely followed its terminology. 

It should be observed, however, that the plan of 1776 did not nec- 
essarily represent what the United States considered the prevailing 
` international law concerning neutral trade. The provisions on the 
subject were to apply only if a nation made a treaty with the 
United States embodying them and if one of the parties was at war 
and the other neutral: If a nation did not have such a treaty with 
the United States, the neutral trade of its nationals would receive 
treatment from the latter in accordance with the law of nations. The 
United States, however, desired that its position toward neutral 
trade, as shown in the treaty plan and subsequent treaties, should 
become a part of the law of nations. These points are brought out 
in the diplomatic correspondence of the period. 


Treaty or 1778 Wiru FRANCE 


The first American treaty to be signed, the Treaty of Amity and 
Commerce with France, of February 6, 1778, included almost with- 
out change the provisions of the treaty plan mentioned above.’ 
Article 25 of the treaty followed the terminology of the plan in pro- 
viding for freedom of neutral trade from port to port of the belliger- — 
ent powers and for freedom of enemy goods not contraband, found 
in neutral ships. The list of contraband in article 26 was almost 
identical with that contained in the treaty plan and the list of articles 
never to be considered contraband was the same in both instances. 
The statement in article 16 of the treaty providing that neutral 
goods in enemy ships were liable to confiscation was essentially the 
same as in the treaty plan. 

No other treaties on the basis of the plan of 1776 were concluded 
for almost five years. In the absence of any such treaties the 
treatment by the United States of neutral commerce was governed 
by the general rules of the law of nations. This state of affairs 
was pointed out by Franklin in a letter to Vergennes ? explain- 
ing the condemnation of English goods found in a Dutch ship 
captured shortly before Holland’s adoption of the code of the 
Russian declaration treated below. He gave three reasons for the 
condemnation: (1) that the law had been “settled” in America 
that enemy goods found in neutral ships might be taken out of 

*Document 4, annex, p. 134. 
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them, (2) that the English had always condemned and confiscated 
American property found in Dutch ships, and (3) that a treaty had 
been offered long since on behalf of the United States to Holland, 
in which there was an article that free ships should make free goods, 
but no notice had been taken of that offer. 


Tue Russian DECLARATION oF 1780 


Before any other American commercial treaties had been made, the 
Russian declaration on neutral trade was issued. This declaration 
of February 28, 1780, was communicated to the President of Congress 
by John Adams from Paris, on April 10.1. It embodied three of the 
principles which had been adopted in the plan of 1776 and which 
had been included in the treaty with France: (1) neutral ships should 
be free to trade from port to port of the belligerent powers; (2) 
enemy goods, not contraband, should be free in neutral ships; (3) 
contraband goods should be limited to arms and war supplies. It 
also included a statement that a blockaded port was one where there 
was evident danger to entering ships. 


STATEMENTS OF ADAMS AND FRANKLIN 


The declaration of the Russian Empress and the attention it re- 
ceived in Europe stimulated the interest of John Adams and Benja- 
min Franklin in the subject of commerce in war. Adams, in a letter 
of April 14, 1780, to the President of the Continental Congress,? 
made what appears to be the first original American contribution on 
the subject of freedom of neutral commerce. In that letter he ex- 
pressed the opinion that the “abolition of the whole doctrine of 
contraband would be for the peace and happiness of mankind.” Fur- 
thermore, he thought that as human reason advanced all neutral 
nations would be allowed by universal consent to carry what goods 
they pleased in their own ships provided they were not bound to 
places actually invested by an enemy. 

Franklin, on May 30, 1780, requested an agent for American 
cruisers to give absolute orders for the cruisers to bring in no more 
Dutch vessels carrying enemy goods unless the goods were contra- 
band.’ He pointed out that all the neutral states of Europe seemed 
disposed to change the law of nations, “ that an enemy’s property may 
be taken wherever found, and to establish a rule that free ships shall 
make free goods.” This rule he considered so reasonable and of a 
nature so beneficial to mankind that he hoped it might become more 
general; and he thought Congress would agree to it. Until he 
received orders from Congress on the subject, he said he intended to 
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condemn no more English goods found in Dutch vessels unless the 
goods were contraband. On May 31 Franklin reported this action 
to the President of Congress. | 

In letters of June 3? and June 5,3 1780, Franklin offered suggestions 
for improving the law of nations. Although he approved of the 
principles of the confederacy of neutral powers, he wished for the 
sake of humanity that the law of nations might be further improved. 
He thought it should provide that even in time of war all those 
who were “employed in procuring subsistence for the species, or 
in exchanging the necessaries or conveniences of life which are for 
the common benefit of mankind—such as husbandmen on their lands, 
fishermen in their barks, and traders in unarmed vessels” should be 
permitted to continue their employment without interruption or 
molestation and that nothing should be taken from them even when 
wanted by an enemy, except when a fair price was paid for the same. 
The statements of Franklin in these two letters contained the idea 
which made the treaty of 1785 between the United States and Prussia 
an unusual one in regard to commerce in time of war + and marked 
the beginning of the development of the American principle of 
immunity of private property at sea. | 


APPROVAL OF: THE RussIAN DECLARATION 


These expressions of Adams and Franklin were followed soon 
after by an act of the Continental Congress on October 5, 1780.5 
On that date Congress requested the Board of Admiralty to prepare 
and report instructions for the commanders of American armed 
vessels, conformable to the principles contained in the declaration 
of the Russian Empress. These instructions to commanders of 
ships of war and private armed vessels, adopted by* Congress on 
November 27, contained the following provisions:* (1) Neutral 
vessels were permitted to navigate freely on the high seas or along 
the coasts of America, except those carrying contraband goods or 
soldiers to the enemies of the United States. (2) Enemy goods in 
neutral ships were free from capture, unless contraband. (3) The 
term “contraband” included only those articles mentioned in the 
treaty with France, namely, arms, war supplies, and horses. (4) 
All commissions, bonds, and instructions should conform to the pre- 
ceding regulations. (5) These instructions, the principles on which 
they were grounded, and the act of Congress of October 5 were to 
“serve as a rule of proceedings in the United States on the legality 
of prizes.” Although these instructions were supposed to conform 
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to the Russian declaration, they did not include a statement regard- 
ing an effective blockade. They supplemented the general state- 
ment in the instructions of May 2, 1780, that commanders of private 
armed vessels were to “ pay a sacred regard to the rights of neutral 
powers, and the usage and customs of civilized nations.” ? 

The act of Congress of October 5 also provided that the 
ministers of the United States, if ‘invited, were empowered to 
accede to such regulations, conformable to the spirit of the Russian 
declaration, as might be agreed upon by the conference expected to 
assemble in response to the invitation of the Empress. On De- 
cember 19, 1780, Congress appointed Francis Dana as Minister to 
Russia and in instructions of that date stated that the Russian 
declaration should open the way for his favorable reception. He 
was instructed to use every means which he could devise to obtain 
the consent and influence of the Empress to the end that the United 
States should be formally invited or admitted to accede as an 
independent nation to a convention embodying the principles of the 
declaration.2? This attempt of Congress to link recognition with the 
proposed formal adherence to such a convention failed partly be- 
cause it was not the intention of the Empress that there should be 
a formal convention to which both neutral and belligerent powers 
were to accede. Furthermore, as a belligerent the United States 
could not adhere to the conventions between Russia and other neutral 
powers. 

DECISION OF THE FEDERAL Court or APPEALS 


A decision in January, 1782, of the Federal Court of Appeals 
shows that the resolutions of Congress of October 5, 1780, and the 
instructions of November 27, 1780, did actually “serve as a rule of 
proceedings ” on the legality of prizes. Furthermore, in making the 
point that enemy goods, not contraband, found in neutral ships, were 
protected under the resolutions and instructions of Congress, the 
Court implied that by the law of nations the neutral flag did not 
protect such enemy property. 

No other decisions in prize cases during the Revolutionary period 
have been found which add to the exposition of American policy 
given in documents considered in this survey. 


TREATIES WITH THE NETHERLANDS AND SWEDEN 


The second American commercial treaty was concluded with the 
Netherlands. This treaty of October 8, 1782, followed the principles 
of the plan of 1776 and the treaty of 1778 with France regarding 
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war-time commerce." The same statement permitting neutral trade 
between enemy ports was included in article 10 of the new treaty 
and it was provided in article 11 that enemy goods in neutral ships 
should be free, unless contraband. The contraband list in article 
24 was similar except that it included soldiers. Although there 
was no general list of articles never to be considered contraband, 
it was provided that items not specifically included in the con- 
traband list, and particularly materials for the construction and 
equipment of vessels of war, should not be included. Article 12 
provided that neutral goods in enemy vessels should be liable to 
confiscation. 

In the commercial treaty with Sweden of April 3, 1783, these 
principles were again closely followed. The provisions of article 
7 regarding neutral trade between enemy ports, and enemy goods 
in neutral ships; those in articles 9 and 10 concerning contraband; 
and those in article 14 concerning neutral goods in enemy ships, 
_were all essentially the same as they had been set out in the 
plan of 1776. These articles relating to neutral rights were revived 
by the treaty with Sweden and Norway of September 4, 1816, and 
again by that of July 4, 1827. 


Pract NEGOTIATIONS 


The first formal presentation of unique American propositions 
regarding maritime trade in war was made by the commissioners to 
negotiate peace, to be incorporated in the definitive treaty with Great 
Britain. Although these two propositions made on June 1, 1783,? 
were not accepted by Great Britain, they are of interest because of 
their later history. The first was a development of Franklin’s idea 
for improving the law of nations, expressed in his letters of June 3 
and June 5, 1780. It provided that in case of war between the two 
countries “ all merchants or traders with their unarmed vessels em- 
ployed in commerce, exchanging the products of different places, and 
thereby rendering the necessaries, conveniences, and comforts of life 
more easy to obtain, and more general, shall be allowed to pass freely 
unmolested,” and that neither nation should empower private armed 
vessels to destroy such ships or interrupt such commerce. The second 
proposition was a variation of the idea presented by John Adams in 
his letter of April 14,1780. It provided that in case either nation was 
engaged in war with any other, arms, ammunition, and military 
stores of all kinds carried by the ships of subjects of one of the 
parties to enemies of the other should not be subject to confiscation, 
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but that ships carrying such goods could be detained and the military 
stores on them could be purchased by the captors at their full value. 

Congress formally ordered hostilities to cease on April 11, 1783, 
and in view of this change from belligerency, adopted a new posi- 
tion toward the armed neutrality. A resolution of June 12? stated 
that since the primary object of the resolution of October 5, 1780, 
and of the instructions to Dana relative to the accession of the 
United States to the neutral confederacy could no longer operate, 
and since the true interest of the United States required that they 
should be “ as little as possible entangled in the politics and contro- 
versies of European nations,” it was inexpedient to renew the powers 
to Dana or to the other ministers. The resolution further stated 
that although the liberal principles on which the confederacy was 
established were considered in general favorable to the interests of 
nations, and particularly to those of the United States, the peace 
commissioners were instructed, in case they should include in the 
definitive treaty any stipulations amounting to a recognition of 
the rights of neutral nations, to avoid accompanying them by any 
engagements which should “ oblige the contracting parties to support 
those stipulations by arms.” 

Further instructions on this subject to the peace commission- 
ers were approved by Congress, October 29, 1783.2 These in- 
structions repeated that Congress was unwilling at the time to 
become a party to a confederacy which might later “ too far compli- 
cate the interests of the United States with the politicks of Europe.” 
If such progress had not already been made in the matter as might 
render it dishonorable to recede, the ministers were to take no fur- 
ther measures toward the admission of the United States into the 
confederacy. 


No provisions regarding neutral trade were included in the treaty 
of peace. 
Tue Treaty PLAN oF 1784 


Shortly after this expression of a desire to keep aloof from the 
politics of Europe, Congress tried a method of furthering the cause 
of freedom of war-time commerce which would not embroil the new 
nation in European affairs. A new plan for treaties was adopted on 
May 7, 1784, which went even farther than the Russian declaration. 
This plan contained the following provisions: (1) In case of war 
between the two contracting parties, the ordinary commerce of the 
nationals of either country should pass free and unmolested and 
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neither party should commission privateers to interrupt such com- 
merce. This proposition was the same as one of those presented by 
the American commissioners on June 1, 1783. (2) In case either 
nation was engaged in war with any other nation, contraband goods 
could not be confiscated but could be purchased. This was the same 
as the second proposition which had been presented on June 1. A 
further statement provided that if the other contracting party would 
not consent to discontinue the confiscation of contraband goods, there 
should be a provision that if the master of the vessel stopped would 
deliver the goods charged to be contraband, he should be permitted 
to do so and the vessel should be allowed to proceed. (3) In case 
one party was at war and the other neutral, enemy goods, not contra- 
band, should be free in neutral ships. (4) A blockaded port should 
be defined as one where there was “imminent danger ” to ships at- 
tempting to enter or leave the port. This was the first American 
statement on the subject of effective blockade. 

In this resolution of May 7 Congress stated that it would be 
advantageous to conclude treaties with European states embody- 
ing the above principles and that it would be agreeable to have sup- 
plementary treaties with France, the Netherlands, and Sweden to 
bring those treaties as nearly as possible to the principles of the 
new plan. 


TREATY OF 1785 WITH PRUSSIA 


The first American treaty made after the adoption of this plan was 
the treaty with Prussia, signed September 10, 1785, by Franklin, 
Jefferson, and Adams.? Article 12 provided that in case of a war 
in which one of the parties was a belligerent and the other a neutral, 
the vessels of the neutral party were to be permitted to “ navigate 
freely to & from the ports and on the coasts of the belligerent parties, 
free vessels making free goods.” Article 13 provided that “the 
merchandize heretofore called contraband, such as arms ammunition 
& military stores of every Kind,” could not be confiscated but that 
the captor could purchase such merchandize by paying the owner its 
full value. Article 23 included a statement that in case of war 
between the two parties the ordinary commerce of their nationals 
should not be molested and that privateers should not be commis- 
sioned to interrupt such commerce. Although there was included 
no statement as to what constituted a blockaded port, this treaty 
provided for greater freedom of maritime commerce in war than 
any other the United States has made. 
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Tue BArBARY TREATIES 


The last commercial treaty in the period of the Confederation was 
with Morocco. This treaty of 1786 provided in article 3 that free 
ships should make free goods, with no expressed exception of contra- 
band, and that neutral goods in enemy ships should be free even 
though contraband. Similar provisions occur in the following 
treaties with Barbary Powers: Algiers, 1795, 1815, and 1816; Mo- 
rocco, 1836; Tripoli, 1796 and 1805; and Tunis, 1797. In the treaty 
of 1795 with Algiers the provisions on the subject were not clearly 
phrased, but presumably the statements in articles 3 and 19 were 
intended to have the same effect as those in the other treaties. 

Because of the peculiar character of these states and the rudi- 
mentary nature of their international relations, the treaties with 
them have very little significance in connection with the policy of 
the United States toward neutral commerce. 
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CHAPTER II 
THE WARS OF THE FRENCH REVOLUTION 


Tuer POSITION oF JEFFERSON AND RANDOLPH 


Shortly after the outbreak of war in Europe in February, 1793, 
the American Government was called upon to state its views on 
neutral trading rights. In reply to a letter from Minister Pinckney 
in Great Britain, expressing apprehension that some of the belliger- 
ent powers might stop American vessels going with grain to the 
ports of their enemies, Secretary of State Jefferson on May 7 stated 
that such a stoppage on the way to an unblockaded port would be 
SO unequivocal an infringement of neutral rights that he could not 
conceive that it would be attempted.” 

To equalize our situation with respect to the Gsileerants he desired 
an arrangement with Great. Britain by which our treaties with 
France and Holland should form the line of conduct for all, during 
the war, in the cases for which they provided. Where they were 
silent, the general principles of the law of nations must give the rule; 
that is, the principles of that law as they had been liberalized “ by the 
refinement of manners and morals” and evidenced by the declara- 
tions, stipulations, and practice of every civilized nation. 

He further stated that in our treaty with Prussia we had gone 
ahead of other nations in doing away with restraints on the commerce 
of peaceful nations, by declaring that nothing should be contra- 
band. When every country had ample means of procuring arms 
within and without itself, regulations of contraband answered no 
other end than to draw other nations into the war. However, he 
concluded, “ as nations have not given sanction to this improvement, 
we claim it, at present, with Prussia alone.” 

In a letter of July 24, 1793, to the French Minister, Jefferson clari- 
fied the American ponte on the question whether the flag should 
cover the cargo.? He said he believed it could not be doubted that 
by the general law of nations, the goods of a friend found in the 
vessel of an enemy were free, and the goods of an enemy found in 
the vessel of a friend were lawful prize. It was true that some na- 
tions, desirous of avoiding the inconveniences of having their ves- 
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sels stopped at sea, ransacked, carried into port, and detained under 
pretense of having enemy goods on board, had introduced another 
principle between them, namely, that enemy bottoms should make 
enemy goods and friendly bottoms, friendly goods. This principle 
was altogether the effect of a particular treaty controlling in special 
cases the general principle of the law of nations and therefore taking 
effect between such nations only as had so agreed to control it. The 
United States had adopted this modification in treaties with France, — 
the Netherlands, and Prussia, and in these cases “ our vessels cover 
the goods of their enemies, and we lose our goods when in the ves- 
sels of their enemies.” We had no treaties with England, Spain, 
Portugal, and Austria, covering this point, and therefore had no 
opposition to offer to their acting according to the law of nations, 
that enemy goods were lawful prize though found in a neutral ship. 
Jefferson stated that while the principle that the flag should cover 
the cargo was only partially established, we were losers by it, “ for 
when it works in our favor, it is to save the goods of our friends, 
when it works against us, it is to lose our own.” When we had 
established the rule with all nations we should neither gain nor lose 
but should be less exposed to vexatious searches at sea. He stated 
that we were endeavoring to advance to that condition but, as it 
depended on the will of other nations as well as that of the United 
States, we could obtain it only when they were ready to concur. 

Jefferson, on August 16, 1793, in a note to the Minister in France,* 
again considered the question whether the flag covered the cargo, 
stating that “ we suppose it to have been long an established prin- 
ciple of the law of nations that the goods of a friend are free in an 
enemy’s Vessel, and an enemy’s goods lawful prize in the vessel of 
a friend.” 

In a note of September 7, 1793,? Secretary Jefferson expressed to 
Minister Pinckney in Great Britain his opinion concerning the 
British order in council of June 8, 1793. The first article of the 
order, he understood, permitted all vessels laden wholly or in 
part with corn, flour, or meal, bound to any port in France, to be 
stopped and sent into any British port, to be purchased by that 
Government or to be released only on the condition of security given 
by the master that he would proceed to dispose of his cargo in the 
ports of some country at peace with Great Britain. Jefferson con- 
sidered this article “so manifestly contrary to the law of nations,” 
that nothing seemed necessary but to observe that it was. Reason 
and usage had established that when two nations went to war, those 
who chose to live in peace retained “their natural right to pursue 
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their agriculture, manufactures, and other ordinary vocations, to 
carry the produce of their industry, for exchange, to all nations, 
belligerent or neutral, as usual, to go and come freely without injury 
or molestation.” Neutral nations had submitted to a restriction on 
their natural right. They must not furnish implements of war to the 
belligerents or send anything to a blockaded place. What these 
implements of war were, he continued, was well understood, so it 
sufficed merely to say that corn, flour, and meal were not of that 
class. Furthermore, Jefferson thought it was not sufficient for a 
nation to say that it would purchase our produce, as we had a right 
to answer that it suited us better to sell to their enemies as well 
as to their friends. American ships did not go to France to return 
empty; they went to exchange the surplus of American produce for 
goods of other kinds which were wanted and which France could 
furnish on terms better to our liking than Great Britain or her 
friends. Finally, he said, we had a right to judge for ourselves what 
market best suited us, and they had none to forbid to us the enjoy- 
ment of the necessaries and comforts which we might obtain from 
any other independent country. 

Secretary of State Randolph took the same position as Jefferson 
regarding the British order in council of June 8, 1793. In a long 
note of May 1, 1794, to the British Minister + he answered the latter’s 
argument that Great Britain could lawfully stop and detain Ameri- 
can vessels loaded with corn, meal, or flour, bound to a French port. 
Although admitting that those commodities could be treated as con- 
traband in case of a blockade, siege, or investment, he considered that 
in other circumstances they did not possess a fitness for war, which he 
considered the original criterion of contraband. After stating that 
treaties often reenact a preexisting law, he mentioned that Crom- 
well who “ was not apt to stop short of his rights, or to discard any 
possibility, by which he might accomplish his designs,” had not in- 
cluded provisions in the contraband list in his treaty with the United 
Provinces. Furthermore, provisions were not considered contraband 
in the British treaty of 1667 with France, of 1668 with Holland, of 
-= 1713 with Spain, of 1766 with Russia, and of 1786 with France. 
Randolph quoted the important sections of Martens on neutral com- 
merce and stated that the latter’s deductions were that: (1) the 
neutral rights extended to every sort of merchandise, and even to 
arms or military stores, with certain restrictions which did not affect 
grain; (2) the places of an enemy with which commerce was inter- 
dicted were those only which were possessed by the adversary power 
or effectively blockaded; (3) treaties of commerce had sometimes 
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classed provisions among contraband and sometimes among lawful 
merchandise; and (4) a commerce in goods which did not serve 
directly or solely for war was to be presumed lawful when nothing 
had been regulated concerning it. Vattel was then quoted to the effect 
that “ Commodities particularly used in war, and the importation of 
which to an enemy is prohibited, are called contraband goods; such 
are arms, military and naval stores, timber, horses, and even provi- 
sions in certain junctures; when there are hopes of reducing the 
enemy by famine.” As to this statement of Vattel, Randolph felt, 
that the usage of nations and the opinions of other respectable 
writers would well controvert it. Furthermore, he could see no 
possibility of a defeat of France by famine. Randolph concluded 
his long note by observing that payment for intercepted cargoes 
of corn, meal, and flour was not adequate compensation to the United 
States for the interference with trade in its agricultural products. 


JAY’s TREATY 


A few days later, May 6, Secretary Randolph instructed John Jay 
in regard to principles of neutral commerce which the United States 
desired to include in a commercial treaty with Great Britain. Four 
of these principles were: (1) provisions should never be treated as 
contraband except in the strongest possible case, as the blockade of 
a port; (2) if possible, contraband should be abolished; (3) free 
ships should make free goods; (4) a blockade should be defined “if 
contraband must continue in some degree, as it is defined in the armed 
neutrality.” 

Toward the end of the instruction, Randolph stated that the prin- 
ciples of the armed neutrality would abundantly cover our neutral 
rights. If “the situation of things with respect to Great Britain 
should dictate the necessity of taking the precaution of foreign co- 
operation upon this head,” and if an entire view of American po- 
litical relations should permit the step, Jay was to sound the Min- 
isters of Russia, Denmark, and Sweden at the Court of London upon 
the probability of an alliance with their nations to support those prin- 
ciples. 

While negotiating the treaty with Great Britain, Jay requested 
Judges Scott and Nicholl for a statement of the general principles 
of proceeding in prize cases in British Courts of Admiralty. Their 
reply of September 10, 1794? included a statement that the law of 
nations had established that the goods of an enemy on board the 
ship of a friend might be taken and that goods of a friend on board 
the ship of an enemy ought to be restored unless contraband. This 
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letter of the British judges is of interest because the principles it con- 
tained have been followed by the American courts.* 

The treaty of November 19, 1794, with Great Britain? included 
provisions regarding neutral commerce which vary greatly from 
those Jay was instructed to press for. The contraband list in arti- 
cle 18 included arms, munitions of war, and naval stores. When- 
ever provisions and other articles not generally contraband should 
become so “ according to the existing Laws of Nations” they were 
not to be confiscated but the owners were to be indemnified. Enemy 
goods were not protected under a neutral flag, according to article 
17. The American propositions were not wholly neglected in the 
treaty. It was provided in article 12 that two years after the date 
of the signature of the articles of peace the parties would renew 
their discussions and endeavor to agree “ whether in any and what 
cases Neutral Vessels shall protect Enemy’s property; and in what 
cases provisions and other articles not generally Contraband may 
become such.” But in the meantime, their conduct toward each 
other in these respects was to be regulated by the articles inserted 
on those subjects. Furthermore, article 7 provided for a commis- 
sion to determine the validity of claims under the British orders in 
council. 

France soon protested that this treaty violated the treaty of 1778. 
In a note of July 6, 1795 Secretary Randolph explained to the 
French Minister that the PON making naval stores contraband 
in the Jay treaty were not in violation of the provisions in that with 
France by which naval stores were not to be considered contraband. 
He stated that “it never could be denied, under the law of nations, 
and independently of a treaty, that materials for the building and 
repairing of vessels are contraband.” Jay’s treaty did not grant a 
right to Great Britain but merely recognized one which even with- 
out that recognition she would have possessed and exercised. The 
recognition might have been omitted or inserted without changing 
the nature of the subject although it was more natural in commercial 
treaties to particularize the articles of contraband. Randolph said 
it was “anxiously desired ” to diminish the list as much as possible 
but the United States could offer Great Britain no equivalent pow- 
erful enough to induce her to renounce her rights under the law of 
nations. He explained that the treaty of 1778 was entered into 
with a perfect knowledge on both sides (1) that they were striking 
out from the class of contraband some articles which the law of na- 
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tions denominated as such, and (2) that if the United States were 
at war with Great Britain, the shipping of France, carrying naval 
stores to Great Britain, could not be seized by American cruisers, 
while the same shipping, bringing naval stores to the United States, 
might be seized by British cruisers. He concluded with the state- 
ment that the Jay treaty did not vary the situation of France nor 
better the rights of Great Britain in regard to contraband. 

Pickering, Secretary of State ad interim, further explained the 
eighteenth article of Jay’s treaty in an instruction of September 
12, 1795, to the Minister in France. He stated that the result of the 
negotiation with Great Britain had shown that she would not relax 
in favor of the United States the strict maxims of the law of nations 
which defined contraband as provided in the treaty. Though the 
first clause of the eighteenth article embraced several kinds of mer- 
chandise “ which the policy of modern times ” had by special treaties 
admitted to be articles of free commerce, yet not a single one was 
included which had not been ranked as such by approved writers 
on the law of nations. The treaty barely recited in the list of con- 
traband, he explained, what was before so, under a law which the 
United States could not mitigate, and though we desired to relax 
the rigor of the law, yet a recital of it in the treaty was the best 
which could be done. 

Pickering next considered the second clause of this article, which 
referred to the doctrine asserted by Great Britain that provisions 
might become contraband when destined to places not invested or 
blockaded. “To this pretension,” he stated, “ which is contrary 
to our interests, and as we are inclined to believe unwarranted by 
the law of Nations, especially in the extent asserted by Great Brit- 
ain, we could not accede.” He further stated that though we had 
been unable to induce Great Britain to relinquish her construction, 
we had not abandoned ours; the result was a stipulation that when- 
ever provisions and other articles not generally contraband should 
become so, and for that reason should be seized, they should not be 
confiscated, but paid for. We guarded by such means as were in our 
power against the full effects of a doctrine which had been and 
would be strenuously opposed. Finally, he stated that the effect of 
this clause would be to encourage trade in provisions with France 
as in the event of either arrival or capture the American merchant 
was assured a profitable voyage. If American vessels reached 
French ports, all the expected profits of the voyage would be gained; 
if they were taken by the British, there might be less profit but 
there could be no loss. 
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Treaty or 1795 WITH SPAIN 


During this period a commercial treaty between the United States 
and Spain was signed. This treaty of October 27, 1795, contained 
three of the principles regarding neutral commerce of the plan of 
1776.1. In the contraband list (article 16), in the statement that 
free ships should make free goods, and in the provision for trade 
from port to port of the enemy (article 15), the original American 
treaty plan was followed without change. The treaty was even more 
favorable to neutral commerce than the plan because it included no 
statement: that enemy ships should make enemy goods. The omis- 
sion of any statement in this regard indicates that the parties in- 
tended to follow the law of nations by which neutral goods not 
contraband, were free in enemy vessels.’ 


FURTHER DISCUSSION OF JAxy’s TREATY 


In an instruction of June 8, 1796, Secretary Pickering instructed 
the Minister in Great Britain to further negotiations on the points 
“noticed ” but not finally settled in the Jay treaty.? Regarding 
the point whether in any and what cases neutral vessels should 
protect enemy property, he believed it to be to the true interest of © 
the United States to secure the freedom which such a provision 
would give their commerce. Regarding the question in what cases 
provisions and other articles not generally contraband might become 
so, he considered it essential to obtain an entire exemption from 
restraint in their exportation except to a blockaded place. Further, to 
guard against the abusive extension of the term “ blockade ”, he said 
it would be necessary explicitly to describe its meaning and to con- 
fine it, as in the declaration of the armed neutrality, to a port where 
by the disposition of the attacking power, with vessels stationed 
sufficiently near, there would be evident danger in entering. 

Secretary of State Pickering in an instruction of January 16, 1797, 
to Minister Pinckney in France restated the American case on two 
points in controversy.2 In combating the French contention that 
free ships made free goods under the modern law of nations, he 
pointed out that Vattel stated positively that “effects belonging to an 
enemy, found on board a neutral ship, are seizable by the rights of 
war,” and that France herself in her maritime laws had followed this 
practice. 

The second point related to the French contention that timber and 
naval stores for the equipment and armament of vessels were not con- 
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traband of war. Pickering quoted Vattel’s definition of contraband 
goods: “ commodities particularly used in war—such are arms, mili- 
tary and naval stores, timber, horses, and even provisions in certain 
junctures, when there are hopes of reducing the enemy by famine.” 

After further argument Pickering stated his conclusion that “ the 
law of nations, the marine laws of France, her own treaties as well 
as those of other nations, and even the system of the armed neu- 
trality, incontestably established these principles, That enemy goods 
on board neutral vessels are rightful subjects of capture and con- 
demnation, and that timber and other articles for the equipment and 
armament of ships, are contraband of war.” 

It was also necessary for Secretary Pickering to explain to the 
Spanish Minister the statement in Jay’s treaty regarding the pro- 
visions for confiscating enemy goods in neutral ships and for consid- 
ering ship timber and naval stores as contraband. In a note of May 
17, 1797, he again made the points that under the law of nations 
enemy property could be captured on neutral ships and that ship 
timber and naval stores were contraband of war. 


NEGOTIATIONS WITH FRANCE AND Prussia, 1797 


On July 15, 1797, Secretary Pickering instructed Pinckney, Mar- 
shall, and Gerry respecting alterations of the commercial treaty with 
France.? French complaints had been principally regarding enemy 
property in neutral ships and articles contraband of war. If the 
French Government pressed for alterations, the Secretary stated that 
the President would be willing to substitute “ the principles of the 
law of Nations as stated in the 17th and 18th Articles” of Jay’s 
treaty for those of the twenty-third and twenty-fourth articles of the 
commercial treaty with France. In respect to provisions and other 
articles not usually deemed contraband, a temporary compromise 
would be acceptable, like that in the eighteenth article of Jay’s treaty 
and of the same duration. If these changes were made, the four- 
teenth article of the French treaty which subjected property of a 
neutral found on board an enemy ship to capture and condemnation 
“ must of course be abolished.” l 

Regarding the right claimed by Great Britain to prohibit neutral 
nations from carrying on a commerce between ports of her enemies 
which had not been allowed in time of peace, Pickering stated that it 
would “be desirable to come to an explicit understanding with 
France, and if possible to obviate the claim by an express stipulation.” 
He also stated that it might be expedient to define a blockaded place 
or port as one actually invested by land or naval forces, or both, 
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and that no declaration of a blockade should have any effect without 
such actual investment. He repeated that in Jay’s treaty the United 
States had merely assented “to the doctrine of the law of Nations 
respecting enemies property in neutral Ships, and Ship-timber and 
naval Stores, and in some cases provisions, as contraband of war.” 

On the same date Pickering instructed Minister Adams regarding 
the renewal of the treaty of 1785 with Prussia.t He stated that the 
principle that free ships make free goods had been included in all 
American treaties except Jay’s treaty and that the United States 
sincerely desired it might become universal; but treaties formed 
for this object had been found of little or no avail because the 
principle was not universally admitted by maritime nations. He said 
the principle had not been regarded in respect to the United States 
when it would operate to our benefit; and might be insisted upon 
only when it would prove injurious to our interest. Adams was 
therefore to propose to abandon it in the new treaty. On the same 
ground he was to propose to include a list of articles contraband of 
war; and, among them, to enumerate timber for shipbuilding, tar, 
pitch, turpentine, and rosin, copper in sheets, sails, hemp, and cord- 
age, and, generally, whatever might serve directly to the equipment 
of vessels, excepting only unwrought iron and fir planks. 

Regarding the twenty-third article of the treaty of 1785 which 
forbade the commissioning of privateers to take or destroy the 
trading vessels, or to interrupt the commerce of the two countries 
in case of a war between them, Adams was to propose and endeavor 
to effect an alteration which would leave commerce, in case of a 
war between the United States and Prussia, to the attack of priva- 
teers. Pickering explained that although it had sometimes seemed 
desirable to abolish privateering altogether, such a course would be 
disadvantageous to a nation like the United States which had few 
vessels of war and inadequate means for equipping powerful fleets, 
but which was strong in the number of seamen, in private wealth, 
and in the “uncommon enterprize ” of its citizens. Its chief means, 
therefore, of annoying and distressing a maritime enemy would be 
its privateers. 

In concluding his comments on the proposed treaty Pickering 
sald that although the proposed alterations appeared desirable, 
yet if the state of things should in Adams’s judgment render it 
expedient not to propose them or, if proposed, not to insist on them, 
he was to act accordingly. In another period of ten years the Secre- 
tary thought it would probably not occasion any material embarrass- 
ment between the United States and Prussia to renew the treaty 
in its existing form. At the time he considered it “ peculiarly 
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interesting” for the United States to conciliate the good will of 
Prussia and other European nations. 

In the same instruction of July 15, 1797, Adams was empowered 
to renew the commercial treaty with Sweden. It was to be changed 
so that enemy goods in neutral ships should be subject to capture 
and confiscation, and timber and naval stores as above enumerated 
were to be deemed contraband of war. 

On July 17 Pickering gave Adams further instructions regarding 
the renewal of the treaties with Prussia and Sweden. The prin- 
ciple of free ships making free goods was peculiarly interesting to 
the United States because her naval concerns were mercantile and 
not warlike, and the abandonment of it was suggested because its 
observance was secured neither by the pretended modern law of 
nations nor by the solemn stipulations of treaties. However, if in 
the pending peace negotiations the principle of free ships making 
free goods should be adopted by all the great maritime powers, the 
United States would be among the first of the powers to accede to 
it and to observe it as a general rule. Furthermore, he stated that 
if the rigid rule of the law of nations respecting contraband should 
be relaxed and ship timber and naval stores be declared free, the 
United States would eagerly embrace this liberal rule. But if the 
negotiations for peace should be broken up and the war continue, and 
more especially, if the United States should be forced to become a 
party in it, then he said it would be extremely impolitic to confine 
the enterprises and exertions of American armed vessels within nar- 
rower limits than the law of nations prescribed. 


TREATY OF 1799 Wirn PRUSSIA 


The resulting treaty with Prussia was signed July 11, 1799.2? Ar- 
ticle 12 stated that experience having proved that the principle 
adopted in the twelfth article of the treaty of 1785, according to 
which free ships made free goods, had not been sufficiently respected 
during the last two wars, the parties proposed after the return of a 
general peace “ to concert with the great maritime Powers of Europe, 
such arrangements, and such permanent principles as may serve to 
consolidate the liberty and the safety of the neutral Navigation and 
commerce in future Wars.” If in the interval either of the parties 
should be engaged in a war to which the other should remain neutral, 
the ships of war and privateers of the belligerent power should con- 
duct themselves toward the merchant vessels of the neutral power 
as favorably as the cause of the war then existing might permit, 
observing the principles and rules of the law of nations generally 
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acknowledged. The last sentence in article 23 of the treaty of 1785, 
which provided for the freedom of belligerent commerce and against 
the issuance of commissions to privateers, was omitted, although the 
remainder of the article became article 23 of the new treaty. Article 
13 carried the provision of the same article in the treaty of 1785 
that contraband articles could be purchased but not confiscated, and 
in addition it contained a contraband list limited to arms and muni- 
tions of war. 


ABROGATION OF TREATY oF 1778 wiTH FRANCE 


By an act of Congress approved July 7, 1798, the treaty of 1778 
with France was declared abrogated. Although the French refused 
to recognize the effectiveness of this unilateral action, so far as the 
United States was concerned it left relations with France in respect 
to maritime commerce governed solely by existing rules of inter- 
national law. Claims of American citizens arising out of captures 
made by the French during this period were ultimately referred by 
Congress to the Court of Claims for opinions. This Court was 
obliged to determine what were the established rules of international 
law in 1799, and its opinions reflect the American understanding of 
the law at that time. 

In this connection the Court of Claims in 1901 held that in 1799 
“horses were presumptively considered contraband according to the 
usage of most nations.” The same Court in 1903 held that in 1799 
naval stores, including tar, were considered contraband by the law 
of nations.” . 


Treaty or 1800 wira FRANCE 


The convention of September 30, 1800, with France followed closely 
the plan of 1776 and the treaty of 1778.2 It was provided in article 
14 that free ships should make free goods with the exception of con- 
traband, and in the following article that enemy ships should make 
enemy goods. Article 13 contained a contraband list limited to 
arms and munitions, which were stated to be just objects of confisca- 
tion when destined to the port of an enemy. No list was included, 
as there had been in the treaty of 1778, of articles which should not 
be considered contraband of war. Article 12 provided for freedom 
of neutral commerce, not contraband, between enemy ports not 
actually blockaded, beseiged, or invested. Although there was in- 
cluded no definition of a blockaded port the use in article 12 of the 
term “ actually blockaded ” had some significance. 
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MARSHALL’S VIEWS ON CONTRABAND AND BLOCKADE 


Secretary of State Marshall in an instruction of September 20, 
1800,! to the Minister in Great Britain pointed out that the British 
courts had greatly swelled the list of contraband by their interpreta- 
tion of the phrase in article 18 of Jay’s treaty, which stated that the 
contraband list should include “ whatever may serve directly for the 
equipment of vessels.” He said the law of nations was clearly under- 
stood to declare that articles exclusively used in war were contraband 
and that all articles not used in war were the objects of lawful com- 
merce. However, articles proper either for peace or war might be, it 
had been contended, contraband or not, according to circumstances. 
Admitting this opinion to be correct, it seemed to him a reasonable 
construction of the law that the character of the doubtful articles 
should be determined by the circumstances controlling the use to 
which they were to be applied. If the circumstances of the cargo and 
its destination showed unequivocally that the application must be to 
military purposes, materials fit for both peace and war might as- 
sume the character of contraband; but if those circumstances afforded 
solid ground for the opinion that the suspected materials were de- 
signed only for the ordinary purposes of the nation, there could be 
no just motive for interrupting a commerce which should be pro- 
nounced lawful. 

Marshall also considered the subject of blockade. He said that 
ports not effectually blockaded by a force capable of completely in- 
vesting them had been declared in a state of blockade, and vessels 
attempting to enter them had been seized and on that account con- 
fiscated. Further he argued that if the effectiveness of the blockade 
was dispensed with, then every port of the belligerent powers might 
at all times be declared in that state and the commerce of neutrals 
would thereby be subjected to universal capture and that therefore 
it was of the “last” importance to neutrals that the principle of 
an effective blockade be maintained unimpaired. 

Marshall also made the interesting statement that if the reasoning 
on which was founded the right to intercept and confiscate supplies 
designed for a blockaded town were examined, it would be difficult to 
resist the conviction that its extension to towns invested only by 
sea was an unjustifiable encroachment on the rights of neutrals; 
that it might well be questioned whether the rule could be applied to 
a place not completely invested by land as well as by sea. However 
he made it clear that the United States was not complaining of 
this “ departure from principle.” 
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CHAPTER III 
THE NAPOLEONIC WARS 
JEFFERSON ON THEORY AND PRACTICE 


In a letter of September 9, 1801, to Robert R. Livingston, upon 
his appointment as Minister to France, President Jefferson stated 
that it had not been thought necessary to say anything in instruc- 
tions from the Secretary of State on the question then agitating 
Europe as to whether free ships should make free goods.! The 
United States did “ not mean to take any side in it during the war,” 
but Jefferson thought his ideas on the subject, presented, not off- 
cially, but as his opinion, might be useful for the Minister to have 
in case unforeseen circumstances might oblige the latter to hazard 
an opinion concerning it. He said that one of the practices of 
European maritime nations-was that of taking the goods of an 
enemy from the ships of a friend; and that “into this practice 
every maritime State went sooner or later, as it appeared on the 
theatre of the ocean.” If therefore we were to consider the prac- 
tice of nations as the sole and sufficient evidence of the law of 
nature among nations, we should unquestionably place this principle 
among those of the natural laws. But its inconveniences to neutral 
nations and its tendency to embroil them in wars induced nations 
to introduce by special compacts the more convenient rule that 
free ships should make free goods, which he considered “ the genu- 
ine principle dictated by national morality.” It had never been 
supposed lawful to seize enemy goods in the territory of a friend. 
Jefferson believed that since nature had not subjected the sea to 
the jurisdiction of any particular nation, the portion which happened 
to be occupied by the vessel of any nation in the course of a voyage 
was for the moment the exclusive property of that nation and, with 
the vessel, was exempt from intrusion by any other. Since no nation 
ever pretended to a right to govern by its laws the ship of another 
nation navigating the ocean, Jefferson wondered by what law that 
ship could be entered while in peaceful and orderly use of the com- 
mon element. He perceived no distinction between the movable 
and immovable jurisdiction of a friend which would authorize the 
entering of one and not the other to seize the property of an enemy. 
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‘He said it might be objected that this proved too much, as it 
proved that neutral ships could not be entered and searched for con- 
traband of war. However, he thought this was not proving too much. 
The practice of seizing what was called contraband of war was an 
abusive practice not founded in natural right, and war between two 
nations could not diminish the rights of those remaining at peace. 
The doctrine that the rights of nations “remaining quietly in the 
exercise of moral and social duties ” were to give way to the conveni- 
ence of those who preferred plundering and murdering one another, 
he considered a monstrous doctrine which ought to yield to the more 
rational law that the wrong which two nations endeavor to inflict on 
each other must not be inflicted on the rights or conveniences of those 
remaining at peace. In considering what was contraband by the 
law of nature he was of the opinion that everything which might 
aid or comfort an enemy was contraband, or nothing. Either all 
commerce which would accommodate the enemy was unlawful or 
none was, and the difference between articles of one or another de- 
scription was a difference in degree only, so that no line could be 
drawn. He thought reason and nature clearly pronounced that 
neutral commerce should remain free, not subject to the jurisdiction 
of another. Consequently neutral vessels should not be subject to 
_ search or to inquiries whether their contents were enemy property 
or were of the nature called contraband of war. 

This doctrine, Jefferson felt, did not contravene the right of pre- 
venting vessels from entering a blockaded port, which right stood 
on other ground. When the fleet of any nation actually beleaguered 
a port, no other had any more right to enter the line of blockade 
than to enter the line of battle in the open sea or of battle array 
on land. 

Although Jefferson considered the observance of these principles 
of great importance to the interests of peaceable nations, among 
whom he hoped the United States would ever place themselves, yet 
in the existing state of things they were not worth a war, nor did 
he believe war the most certain means of enforcing them. Those 
peaceful coercions which were in the power of every nation, if un- 
dertaken in concert and in time of peace, he considered more likely 
to produce the desired effect. 

Moreover, since we had no treaty with England substituting the 
principle of free ships, free goods, for the ordinary rule, we had 
neither the right nor the disposition to go to war for its establish- 
ment, Jefferson concluded his letter by stating that if it should 
become at any time expedient for the United States to cooperate in 
the establishment of this principle, the opinion of the Executive and 
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that of Congress would need to be expressed, but as far as he could 
judge, the principle of free ships, free goods, would “carry the 
wishes of our nation.” 


Mapison oN BLOCKADE 


The subject of blockade was considered by Secretary of State 
Madison in an instruction of October 25, 1801, to the Minister in 
Spain. He stated that a pretext for the seizure of American ves- 
sels bound to Gibraltar seemed to be that the port had been pro- 
claimed in a state of blockade. If that proceeding was avowed by 
the Spanish Government, Pinckney was to reply that Gibraltar was 
not and could not be admitted by the United States to be really 
blockaded. The situation of a naval force at Algeciras, in relation 
to Gibraltar, had not the shadow of likeness to a blockade as truly 
and legally defined. This force could neither be said to invest, be- 
siege, or blockade the garrison nor to guard the entrance into the 
port. On the contrary, the gunboats interrupting American com- 
merce had their stations in another harbor and were so far from 
beleaguering their enemy at Gibraltar and rendering the entrance 
into it dangerous to others that they themselves were for the most 
part kept at a distance by a superior naval force. The principle 
on which this blockade was asserted was more inadmissable because 
if a neutral vessel bound to Gibraltar could be annoyed and made 
liable to capture by these waylaying cruisers, every Mediterranean 
port could with equal reason be proclaimed in a state of blockade 
and neutral vessels bound to them made equally liable to capture. 
Finally, Madison stated that among the abuses committed under 
pretext of war none seemed to threaten greater mischief to neutral 
commerce than the attempts to substitute fictitious blockades by 
proclamation for real blockades formed according to the law of 
nations. Consequently there was no abuse against which it was more 
necessary for neutrai nations to remonstrate effectually before the 
innovations acquired maturity and authority from repetitions on one 
side and silent acquiescence on the other. 

Two years later Madison again protested a so-called blockade, this 
time to the British Chargé regarding that of Martinique and Guade- 
loupe. On October 27, 1803,? he stated that it could never be admitted 
that neutral trade in articles not contraband could be legally ob- 
structed to any place not actually blockaded, or that any notification 
or proclamation could be of force unless accompanied by an actual 
blockade. The law of nations was “ perhaps more clear on no other 
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point than on that of a siege or blockade,” and every term used in de- 
fining the case implied the presence and position of a force rendering 
access to the prohibited place manifestly difficult and dangerous. 
Every jurist of reputation who treated with precision this branch of 
the law of nations referred to an actual or particular blockade. Fur- 
thermore, not a single treaty could be found which undertook to 
define a blockade in which the definition did not exclude a general 
or nominal blockade. He mentioned that Great Britain was a party 
to a number of such treaties, that the convention of June, 1801, be- 
tween that power and Russia contained the following definition: 
“That in order to determine what characterizes a blockaded port, 
that denomination is given only to a port where there is, by the dis- 
positions of the power which attacks it with Ships stationary or 
sufficiently near, an evident danger in entering.” Finally, Madison 
said that if Martinique and Guadeloupe, the latter not less than 250 
and the former nearly 150 miles in circumference, and each contain- 
ing a variety of ports, could be blockaded by detachments from a 
commodore’s squadron, it was evident that a very inconsiderable 
portion of the British Fleet could blockade all the maritime countries 
with which Great Britain was at war. 

Upon being informed that the Island of St. Domingo was in a 
state of blockade, Secretary Madison protested to the British Minis- 
ter on December 24, 1803,! that this was another and still more extraor- 
dinary instance in which a blockade was pretended and declared 
by a few ships against a whole island of vast extent and abounding 
with ports and places of commerce. Persuaded that “so gross a 
violation of the rights of neutrality ” would sufficiently speak for 
itself, he did not comment further except to refer to his note of 
October 27, 1803, in regard to the blockade of Martinique and 
Guadeloupe. 


PrRoposep TREATY WITH GREAT BRITAIN 


On January 5, 1804, Secretary Madison sent Minister Monroe 
a project for a new treaty with Great Britain to replace the Jay 
treaty, of which the provisions relating to neutral commerce were to 
expire in 1807.2, Article 6 contained the definition of a blockaded 
port that had been included in the Russo-British convention of 
1801. In commenting on this article, he stated that the fictitious 
blockades proclaimed by Great Britain had been “ one of the great- 
est abuses ever committed on the high seas,” that during the late 
war they were carried to an extravagance which would have been 
ridiculous if in their effects they had not inflicted such serious and 
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extensive injury on neutral nations. Furthermore, ports were pro- 
claimed in a state of blockade previous to the arrival of any force 
at them, and the proclamations were left in operation after its final 
departure. The British cruisers during the whole time seized every 
vessel bound to such ports, at whatever distance from them, and the 
British prize courts pronounced condemnations whenever a knowl- 
edge of the proclamation at the time of sailing could be presumed, 
although it might afterward be known that no real blockade existed, 
The whole scene, he continued, “ was a perfect mockery, in which fact 
was sacrificed to form, and right to power and plunder.” The United 
States had been among the greatest sufferers and would have suffered 
even more if redress for some of the spoliations proceeding from 
this source had not fallen within the provisions of an article in the 
treaty of 1794. He observed that there was at the time comparative 
moderation in Europe in respect to blockades, if the cases of the 
Weser and the Elbe were not excepted, but that the West Indies were 
again the theater of them, the three entire and extensive Islands of 
Martinique, Guadeloupe, and St. Domingo having been published as 
in a state of blockade. 

Article 4 of the project contained an enumeration of contraband 
articles taken from the treaty of 1781 between Great Britain and 
Russia, which limited contraband strictly to arms and war supplies. 
Only enumerated articles were to be considered contraband or liable 
to confiscation. Others were to pass freely unless they were enemy 
property. Merchandise of the growth, produce, or manufacture of 
the countries or dominions at war, acquired by the citizens or subjects 
of the neutral power, and transported for their account, should not 
be considered enemy property. This merchandise could not “in any 
case or on any pretext be excepted from the freedom of the neutral 
flag.” Madison explained that the last part of the article, which was 
to protect the products of a hostile colony converted into neutral 
property, was also taken from the above treaty with the addition of 
the terms “in any case or on any pretext.” This addition was meant 
to embrace more explicitly the right of the United States to trade 
freely with the colonies of countries at war with Great Britain, and 
between them and all parts of the world, in colonial products. 

In opposition to the British doctrine that a trade not allowed by a 
nation in time of peace could not be opened in time of war, Madison 
said it could be urged that all nations were in the practice of varying 
their commercial laws more or less in time of war from the state of 
those laws in time of peace, and that this practice was agreeable to 
reason as well as favorable to neutral nations. Great Britain herself 
was in the regular practice of changing her navigation and com- 
mercial laws in time of war, particularly in relation to neutral inter- 
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course with her colonies. At the time, she admitted a trade between 
neutral countries and the colonies of her enemies, when carried on 
directly between them, or between the former and herself, and inter- 
rupted only a direct trade between such colonies and.their parent state 
and between them and countries in Europe other than those to which 
the neutral trade might respectively belong. As she did not contest 
the right of neutrals to trade with hostile colonies, within these lim1- 
tations the trade could be and actually was carried on indirectly 
between such colonies and all countries, even those to which the 
colonies belonged. Consequently, the effect of her doctrine and prac- 
tice was not to deprive her enemies of their colonial trade but merely 
to lessen the value of it in proportion to the charges incident to the 
circuitous course into which it was forced. 

If Great Britain would not yield completely on the point, Monroe 
was to try for a compromise whereby she would yield to the United 
States the privilege of direct trade between hostile colonies and 
neutral countries generally. However, he was to be careful to modify 
the compromise in such a way that it would mark as little as possible 
a positive relinquishment of the direct trade between the belligerent 
nations and their colonies. If such a compromise should be alto- 
gether rejected, he was to limit the article to the simple enumeration 
of contraband, “ it being desirable that without a very valuable con- 
sideration ” no precedent should be given by the United States of a 
stipulated acknowledgment that free ships did not make free goods. 
He was to omit the article altogether “if a proper list of contraband 
cannot be agreed on, particularly one that excludes money, provisions 
and naval stores.” 


INSTRUCTIONS RELATING TO A GENERAL PEACE 


On March 14, 1806, Madison instructed Minister Armstrong in 
France “ with respect to the particular rights to be placed under 
the guaranty of a general treaty of peace.” + The right having first 
place in the wishes of the United States was that which was then 
violated by the British in subjecting to capture all trade opened 
by a belligerent to a neutral nation during war. This right stood 
foremost in the list comprised in the two plans of armed neutrality 
in 1780 and 1800. In general it was to be understood that the United 
States was friendly to the principles of those conventions and would 
be glad to have them effectually and permanently recognized as prin- 
ciples of the established law of nations. The ideas of the American 
Government would extend even further in relation to contraband of 
war. The list of contraband was a source and a pretext for much 
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vexation to neutral commerce, while it was of little real importance 
to the belligerent parties, because every nation possessed or could 
easily possess within itself the faculty of supplying all the ordinary 
munitions of war. Originally the case was different and, for that 
reason only, it seemed that the articles in question were placed on the 
contraband list. The articles which alone fell within the original 
reason were naval stores, and if these were expunged from the list 
of contraband, he considered it “ manifest that an abolition of the 
list altogether would be a change in the law of nations, to which little 
objection ought to be made.” 

On the subject of free ships making free goods, he said we could 
not with the same consistency as some other nations maintain the © 
principle as already a part of the law of nations, having on one 
occasion admitted and on another stipulated to the contrary. The 
United States had, however, invariably maintained the utility of 
the principle, and while as a pacific and commercial nation it had 
as great an interest in the due establishment of it as any nation 
whatever, it could with perfect consistency promote such an extension 
of neutral rights. 

After this explanation of American views on principles of neutral 
commerce, Madison discussed the possibility of a participation by 
the United States in the means of giving them effect. Such a 
participation might refer to a congress for making peace or to 
the guaranty of neutral rights which a treaty might provide. As 
to the former there would not be much advantage or propriety 
in American representation in such a congress, while it would ex- 
pose the United States “to all the snares which might be laid 
for entangling us in the politics of Europe” and in the plans of 
those who might predominate in the negotiations. If there was a 
disposition to invite the United States into the scene, Armstrong 
was to repress it by polite and friendly explanation. As to the 
guaranty of neutral rights in a treaty, Madison felt it would be 
still more important not to bind the United States, and consequently 
to avoid raising any expectation that we would accede to an article 
for the purpose, if an opportunity of so doing should be reserved 
to neutral nations not parties to the treaty. Notwithstanding this 
position, our deep interest in the subject would justify the solicitude 
which he might express; and the weight which the sentiments and 
interest of so rising a power must have, especially with Great Brit- 
ain, would “justify the species of interposition” which Armstrong 
was authorized to use. Madison thought this position might be 
strengthened by intimating that although we were unwilling to 
enter into any engagements, particularly of a military nature, yet 
we could not see with indifference a violation of a system of rights 
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so precious to us, and that we might avail ourselves of means pos- 
sessed in a peculiar degree of making it to the interest of commercial 
and manufacturing nations to respect such a system. 


Treaty oF 1806 wirH GREAT BRITAIN 


Madison, on May 17, 1806, sent Monroe and Pinckney, who were 
jointly to negotiate a treaty with Great Britain, some additions to 
the instruction of January 5, 1804, to Monroe. Regarding contra- 
band, which was the subject of the fourth article of the treaty proj- 
ect which had been sent to Monroe, he stated that as naval stores 
. were excluded from the list “ it must if admissible to Great Britain, 
leave but feeble objections to an abolition of contraband altogether.” 
While belligerent nations had little interest in the limited right 
against contraband, it imposed on neutrals all the evils resulting 
from suspicious and vexatious searches and from questions incident 
to the terms used in the actual enumeration. It was not an unreason- 
able hope, therefore, that in place of article 4 an entire abolition of 
contraband might be substituted. If this was found unattainable, 
Madison thought article 4 could be improved by inserting a negative 
specification of articles such as provisions, money, naval stores, as in 
no case to be deemed within the meaning of the article, with a pro- 
vision that the specification should not imply that any articles not 
excepted should be liable on that account to be drawn into question. 
He called attention to the fact that in article 4 the principle of free 
ships making free goods was relinquished but that the relinquish- 
ment was conditioned on the provision required in favor of the 
neutral right to colonial trade. The United States had at all times 
felt that the principle of free ships making free goods was of im- 
portance to the “freedom of the seas,” and though we had not 
asserted it as the established law of nations, we had ever been anxious 
to see it made a part of that law. The negotiators were to avoid 
a contrary stipulation if possible but, if unavoidable, the stipula- 
tion was to be so modified as to interfere as little as possible with 
the spirit and policy of any provisions in favor of the principle 
which might be introduced in a treaty of peace among the Euro- 
pean belligerent powers. If Russia, as well as France, should insist 
upon the principle “free ships, free goods” and if an American 
stipulation to the contrary would affect her confidence and good will 
toward us, we would be reluctant to include such a stipulation. 

In regard to the part of the fourth article which dealt with trade 
with enemy colonies, the negotiators were to be more explicit in the 
new treaty. As the right in this case turned on the general principle 
that neutrals could lawfully trade, with the exceptions of blockades 
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and contraband, to and between all ports of an enemy and in all 
articles, although that trade should not have been open in time of 
peace, they were to be careful that no part of the principle be 
expressly or virtually abandoned as being no part of the law of 
nations. On the contrary, they should try to lay down the general 
principle in its full extent in the stipulation. But as this might not 
be attainable, they were at liberty, if necessary, to abridge the right 
in practice. Great Britain’s abuses, under the pretext that a neutral 
trade from enemy colonies through neutral ports was a direct 
trade, rendered it indispensable to guard against such a pretext by 
some express declaration on that point. Madison said the most the 
United States could concede was that the landing of the goods, the 
securing of the duties, and the change of the ship should be requisite 
to destroy the identity of the voyage and the directness of the trade; 
and that the ordinary documents of the customhouse officers should 
be sufficient evidence of the facts. 

Regarding blockades, Madison called attention to a communica- 
tion made to the United States by the British Government in 1804, 
according to which the British commanders and Vice Admiralty 
Courts were instructed not to consider any blockade of the islands 
of Martinique and Guadeloupe as existing “unless in respect of 
particular ports which may be actually invested.” 

The Treaty of Commerce and Navigation with Great Britain was 
signed December 31, 1806.1. Four articles of the treaty dealt with 
the neutral rights which are considered in this survey. Article 8 
followed the seventeenth article of Jay’s treaty in permitting the con- 
fiscation of enemy goods in neutral vessels. In specifying the causes 
for capture it added to enemy property and contraband of war, 
“or for other lawful cause,” a phrase which did not appear in the 
treaty of 1794. Article 9 contained a contraband list similar to the. 
one of 1794. In the enumeration of naval stores, however, it was pro- 
vided that tar and pitch should be considered contraband only when 
going to a port of naval equipment, in which case they might be pre- 
empted but not confiscated. No mention was made of provisions be- 
coming contraband. Article 10, although dealing with blockades, did 
not include a definition of them. 

Article 11 provided that during the existing war all goods of Euro- 
pean origin not contraband of war could be freely carried from the 
United States to a nonblockaded port of any colony belonging to the 
enemies of Great Britain, if such goods should have been previously 
landed in the United States and the ordinary duties on such articles 
should have been paid; and on reexportation should, after the draw- 
back, remain subject to a duty equivalent to not less than one per cent 


mn o 


* Document 50, p. 259. 


32 POLICY TOWARD MARITIME COMMERCE IN WAR 


ad valorem, if the said goods and vessels conveying them were bona 
fide property of citizens and inhabitants of the United States. It 
further provided that all noncontraband articles grown and produced 
in enemy colonies could be brought to the United States, and after 
having been landed there, could be freely carried from there to any 
European port, not blockaded, under the same conditions, except 
that the deduction from the drawback on reexportation should be 
two per cent instead of one. After the termination of the war the 
rights on both sides should revive and be in full force. 


- 


REJECTION OF THE TREATY oF 1806 


On May 20, 1807, Madison wrote Monroe and Pinckney that the 
treaty of December 31, 1806, was not acceptable to the President, 
who desired that their efforts should be renewed with a view to alter- 
ing the treaty in such a way as might render it acceptable to the 
United States... He stated that the eighth article was framed more 
accurately than the seventeenth in the treaty of 1794 but, as such 
general stipulations had not been found of much avail in practice 
and as it continued to be the President’s wish to avoid, especially in 
the existing juncture, unnecessary confirmation of the principle that 
a neutral flag did not protect enemy property, an omission of the 
article was much preferred unless it was so altered as to be free from 
this objection. He said this could easily be done by substituting a 
general stipulation “ that in all cases where vessels shall be captured 
or detained for any lawful cause, they should be brought to the 
nearest or most convenient port; and such part only of the articles 
on board as are confiscable by the law of nations shall be made 
prize; and the vessel, unless by law subject also to confiscation, shall 
be at lilerty to proceed &c.” The only “lawful cause” other than 
‘those specified to which the right of capture was applicable was 
that of blockade, which might have been as easily specified as 
provided for by such a residuary phrase, which was susceptible of 
.aterpretation as applying to the colonial trade. The specification 
of the two cases of enemy property and contraband of war Madison 
thought unnecessary to prevent uncertainty and controversy, as the 
United States had sufficiently manifested acquiescence in these causes 
of capture. 

Madison considered article 9 an improvement over article 18 of 
the treaty of 1794, because it exempted tar and pitch from the list 
of contraband when not bound to a port of naval equipment and, 
when so bound, substituted preemption for forfeiture. However, 
he thought that the exception in favor of tar and pitch should have 
been extended to every species of naval stores equally applicable 
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to other uses than those of war and destined to places other than those 
of naval equipment. Further he observed that even turpentine 
and rosin were not included with tar and pitch in the favorable 
exceptions, though of a character so kindred as to leave no pretext 
for the distinction. These considerations urged a further modifica- 
tion of the article and were strengthened by the great dislike of the 
President for formal regulations, at the time, of principles unfavor- 
able to all neutral nations. The President was so firm in his disin- 
clination to take any step tending to retard the progress of these 
principles, that naval stores were to be left on a stipulated list of 
contraband only in the event of an inflexible refusal of the British 
Government to omit them. They were not to be retained in any event, 
without an addition or explanation that would exempt turpentine 
and rosin as well as tar and pitch, and the list of contraband was 
to be omitted altogether if those four articles could not be included 
in the exemptions from it. 

Since article 10 did not precisely define a blockade and since it 
was considered defective in other respects, Madison thought that it 
was less admissible to retain it than to trust to the law of blockade 
as laid down by all writers of authority and more especially as com- 
municated to the United States by the British Minister in 
Washington. 

Madison stated that the eleventh article could not be admitted 
unless freed from the conditions which restricted to the market of 
Europe, the reexportation of colonial produce, and to the colonial 
market, European articles. Great Britain, in the earlier years of 
the war, had “ officially communicated ” the principle that indirect 
trade through American neutral ports was as free from enemy 
colonies to every other part of the world as to Europe; and as free 
to such colonies in the articles of all the countries, as in European 
articles. According to the terms of article 11 and the general pro- 
hibitory principle lately assumed by Great Britain, to which it had 
an implied reference, the productions both of the continental and 
gf the insular colonies in America could no longer be reexported 
to any part of Asia or Africa, or even of America. Furthermore 
importations from beyond the Cape of Good Hope could no longer 
be sent to the West Indies or the Spanish Main. 


Rute oF THE War or 1756 


In a note of March 20, 1807, to the British Minister, Madison 
had stated his views on the rule of 1756.1. He said it was not a 
principle of the acknowledged law of nations that neutrals were 
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not permitted to trade from one to another port of the same belliger- 
ent nation, and it would be an innovation on that law, not before 
attempted, to extend the principle to a neutral trade between ports 
of different countries confessedly open in times of peace as well as 
of war. 

Madison wrote the British Minister again on March 25, 1808, on 
the subject of neutral rights. As the British orders had made the 
French decree of blockade of the British Isles the immediate founda- 
tion of their destructive warfare on American commerce, he re- 
minded the British Government of the illegal interruptions and 
spoliations suffered previous to that decree by the neutral com- 
merce of the United States. He referred to the extensive aggres- 
sions on the trade of the United States founded on the plea of 
blockades never legally established, and to the still more extensive 
violations of commerce with ports of the enemies not pretended to 
be in a state of blockade. The United States was given to under- 
stand that the British Government had, as proof of its amicable 
disposition toward her, mitigated the authorized rigor it might 
have given to its measures. The first of these indulgences was a 
commercial intercourse with the dependencies of the enemies of 
Great Britain, and it was considered as enhanced by its being a 
deviation in favor of the United States from the “ancient and 
established principle of maritime law, prohibiting altogether such an 
intercourse in time of war.” Madison mentioned the frequent and 
formal protests against this assumed principle. He asked how it 
could be characterized as an ancient and established principle when 
it was asserted by the British Government for the first time during 
the war of 1756 and was, in fact, invariably cited and described in 
all judicial and other official transactions, as “the rule of 1756.” 
Furthermore, it was not an established rule, as Great Britain was 
the only nation that had acted upon or otherwise given sanction to 
it, and it was not even an established principle in the practice of 
Great Britain herself. Madison summarized a lengthy historical 
examination by stating that, with the exception of the very recent 
period, the principle had not been in operation in the British tribu- 
nals for a longer term than five years, while in no others had it ever 
made its appearance but to receive a decision protesting against it. 

Secretary Smith, in instructions of August 1, 1809, to the Minister 
to the Portuguese Court in Brazil,’ stated that it was “ considered 
of importance that the Government of Brazil should be brought to 
think and act with us on the subject of neutral rights.” He then 
stated the American position regarding neutral rights, using almost 
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verbatim the language of Secretary Madison’s instruction of March 
14, 1806, in which a stand was taken against the rule of 1756 and in 
which the abolition of the doctrine of contraband of war was 
advocated.? 


PROPOSED TREATY WITH RvussIA 


In February, 1811, the Minister to Russia was given a project for 
a commercial treaty.2, The project included statements that trade 
was “only to be interdicted with enemies ports strictly blockaded; ” 
no port or place was to be considered blockaded except particular 
ports actually invested by a competent naval force; and war car- 
ried on by either of the parties with a third power was not to affect 
the freedom of trade between the party remaining neutral and the 
other belligerent except in regard to blockades. Secretary Smith 
explained that “the vexatious stipulation with respect to contra- 
band ” was to be omitted. This proposed abolition of contraband 
was in accordance with arguments used by Secretary Madison on 
May 17, 1806.8 
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CHAPTER IV 
THE WAR OF 1812 


War MESSAGE OF PRESIDENT MADISON 


President Madison in his war message to Congress of June 1, 1812, 
summarized the complaints of the United States against restraints on 
its neutral commerce. The outstanding issue of impressment, also 
considered in the message, is not included in the scope of this survey. 
He stated that “under pretended blockades, without the presence of 
an adequate force and sometimes without the practicability of apply- 
ing one, our commerce has been plundered in every sea.” These 
“ mock blockades ” had been enforced in the face of official communi- 
cations from the British Government declaring as the true defini- 
tion of a legal blockade “ that particular ports must be actually in- 
vested and previous warning given to vessels bound to them not to 
enter.” Not content with these occasional expedients for laying waste 
American neutral trade, the British Cabinet had resorted at length 
to the sweeping system of blockades under the name of orders in 
council. To remonstrances of the United States against the injustice 
of this innovation Great Britain first replied that the orders were 
reluctantly adopted in retaliation for decrees of her enemy proclaim- 
ing a general blockade of the British Isles at a time when the French 
naval force dared not issue from its own ports. She had been re- 
minded without effect that her own prior blockades, unsupported by 
an adequate naval force actually apphed and continued, were a 
bar to this plea. When deprived of this flimsy veil for a prohibition 
of our trade with her enemy, by the repeal of his prohibition of our 
trade with Great Britain, her Cabinet formally avowed a determina- 
tion to persist in the orders in council against the United States until 
the markets of her enemy should be laid open to British products. 
It became sufficiently certain that the commerce of the United States 
was to be sacrificed, not as interfering with British belligerent rights, 
not as supplying the wants of her enemies, which she herself sup- 
pled, “ but as interfering with the monopoly which she covets for 
her own commerce and navigation.” 
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INSTRUCTIONS TO COMMANDERS OF ARMED SHIPS 


The instructions to commanders of private armed ships for the 
War of 1812 did not mention any of the controversial questions 
concerning neutral commerce. They merely provided that the 
commanders were to “ pay the strictest regard to the rights of neu- 
tral powers, and the usages of civilized nations; ” and in all pro- 
ceedings toward neutral vessels were to cause as little interruption as 
would “ consist with the right of ascertaining their neutral charac- 
ter.” Naval instructions were also general in nature and included a 
statement that the naval commanders were entitled to “every 
Belligerent right.” ? 

The commanders of armed ships were thus left to determine for 
themselves, from general knowledge and such published authorities 
as were available to them, what were the neutral and belligerent 
rights in question, subject of course to adjudication by a prize court. 
These rights were determined by the standards of established inter- 
national law, except as modified by treaties with particular countries. 


INSTRUCTIONS TO PEACE COMMISSIONERS 


Secretary Monroe on April 15, 1813, instructed the American com- 
missioners to negotiate peace with Great Britain. He stated that 
“the impressment of our Seamen and illegal Blockades, as exempli- 
fied more particularly in the Orders in Council, were the principal 
causes of the War.” If Great Britain had not persevered obstinately 
in the violation of these important rights, the war would not have 
been declared, and it would cease as soon as these rights were re- 
spected. Almost every neutral right had been violated and its vio- 
lation persisted in to the moment war was declared. Monroe hoped, 
therefore, that for the preservation of peace a satisfactory arrange- 
ment could be made respecting the following neutral rights: (1) 
Regarding blockades it was hoped that the British Government 
would unite in a more precise definition of a blockade. The British 
Government had recently given two definitions of blockade; one had 
been communicated to the Department of State in 1804,‘ and the 
other appeared in the Russo-British convention of June, 1801.5 Al- 
though the President preferred the first, he was willing to accept 
either. (2) In securing the United States against a repetition of 
the interference with American commerce between enemy colonies 
and their parent country, the commissioners were to “attend to” 
the eleventh article of the project of treaty between the United 
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States and Great Britain and to the Department’s instructions relat- 
ing to that article, May 20, 1807.1. The capture by Great Britain 
of almost all the islands of her enemies diminished the importance 
of any regulation on the subject, but as they might be restored by 
the peace treaty, Monroe thought this merited particular attention. 
It was to be understood, however, that unless such a trade could be 
obtained in a proper extent and without a relinquishment of the 
principle contended for by the United States, it would be best that 
the treaty remain silent on the subject. (3) They were to endeavor 
to restrict contraband of war to the list contained in the fourth 
article of the treaty project sent Monroe at London.? 

In general, it was considered highly important to obtain the defi- 
nitions of neutral rights referred to above, especially of blockade, 
but it was not to be an indispensable condition of peace. In every 
case where they were unable to obtain a satisfactory definition of 
the neutral right, they were to enter into none respecting it. Finally 
Monroe stated that “a good intelligence between the United States 
and Russia. respecting neutral rights” might have an important 
influence in securing them from violation in any future war and 
might even tend to prevent war; that the opportunity afforded by 
the Russian mediation to explain fully to the Russian Government 
the just views and concurring policy of the United States would 
presumably contribute much to the establishment of such an under- 
standing. | 

On April 27 the commissioners were authorized to enter into a 
treaty of amity and commerce with Russia.’ Monroe again men- 
tioned the desirability of a good intelligence between the two coun- 
tries in respect to neutral rights. In promoting peace these rights 
would come into view, and on each the Russian Government would 
probably express an opinion which doubtless would be sound and 
such as should be satisfactory to every other power. Whatever stip- 
ulations might be entered into with Russia on the subject of neutral 
rights, the commissioners were to “be careful not to commit the 
United States in any way to maintain and enforce those rights on 
other powers, or to prolong the present War with Great Britain.” 

The treaty of peace of December 31, 1814, was silent on the subject 
of neutral commerce, and the treaty of commerce with Russia was 
made the subject of further negotiations.‘ 


STATEMENTS ON BLOCKADE 


On June 29, 1814, President Monroe issued a proclamation con- 
cerning the blockade of the Atlantic Coast of the United States, 
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which had been proclaimed by the enemy. The proclamation stated 
that such a blockade, nearly 2,000 miles in extent, could not be car- 
ried into effect by any adequate force stationed for the purpose; that 
by the daily arrival and departure of vessels it was certain that no 
such adequate force had been so stationed; that a blockade thus 
destitute of the character of a regular and legal blockade, as defined 
and recognized by the established law of nations, formed no lawful 
obstacle to neutral and friendly vessels desiring to visit and trade 
with the United States. As it accorded with the interest and the 
amicable views of the United States to favor and promote so far as 
possible free commercial intercourse of all friendly nations, the 
President ordered all public and private armed vessels not to inter- 
rupt, detain, or otherwise molest any neutral vessels bound to any 
port within the jurisdiction of the United States, but on the contrary 
to render “aid and kind offices ” to them. 

A similar expression on the subject of an effective blockade was 
included in a note of March 20, 1816, to the Spanish Minister regard- 
ing the blockade of Spanish colonies in South America? On that 
date Secretary Monroe stated that no maxim of the law of nations 
was better established than that a blockade should be confined to 
particular ports and that an adequate force should be stationed 
at each. 

Court DEcIsIons 


One of the most important Supreme Court opinions arising from 
the War of 1812 was given in the case of The Nereide, March 11, 
1815.8 Part of the opinion related to an interpretation of the treaty 
of 1795 with Spain which provided that free ships should make free 
goods but which did not mention the converse proposition that enemy 
ships should make enemy goods.* In answering the question whether 
the treaty subjected the goods of either party, when neutral, to con- 
demnation as enemy property if found by the other in an enemy 
vessel, the Court held: “ The rule that the goods of an enemy found 
in the vessel of a friend are prize of war, and that the goods of a 
friend found in the vessel of an enemy are to be restored, is believed 
to be a part of the original law of nations, as generally, perhaps uni- 
versally, acknowledged.” ‘This rule, which was founded on the sim- 
ple and intelligible principle that war gave a full right to capture 
enemy goods but gave no right to capture friendly goods, had been 
“ fully and unequivocally recognized by the United States.” Many 
nations had varied this simple principle of public law, and if they 
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stipulated either that the neutral flag should cover enemy goods or 
that the enemy flag should infect friendly goods there appeared to 
be no necessity for implying a distinct stipulation not expressed by 
the parties. 

Furthermore, the Court considered that the two principles were 
not indivisible. The armed neutrality had provided that free ships 
should make free goods but not for the converse maxim. Since 
then treaties of various powers, including the United States, had 
stipulated sometimes for one of the maxims, sometimes for the other, 
sometimes for neither, and sometimes for both. Finally, the Court 
stated, “It is therefore clearly understood in the United States, so 
far as an opinion can be formed on their treaties, that one principle 
is totally independent of the other.” 

In May, 1815, the United States Circuit Court gave an opinion in 
the case of Maisonnaire et al. vs. Keating on another disputed point 
relating to neutral trade. The Court held that although provisions 
were not in general contraband of war it was clear that they be- 
came so “ when destined to a port of naval equipment of an enemy, 
and a fortiori, when destined for the supply of his army.” 

The Supreme Court in The Commercen decision of March, 1816, 
gave a similar opinion.? It held that by the modern law of nations 
provisions were not in general deemed contraband, but might become 
so on account of the particular situation of the war or on account 
of their destination. If they were “destined for the army or navy 
of the enemy, or for his ports of naval or military equipment ” they 
were deemed contraband. 


INSTRUCTIONS TO THE MINISTERS IN RUSSIA AND GREAT BRITAIN 


Secretary Monroe on May 10, 1816, instructed the Minister to 
Russia on the subject of a commercial treaty. Although in the in- 
struction of April 27, 1813, the initiative in provisions regarding 
neutral rights was left to Russia, an outline of articles for the treaty 
was now put forward. The neutral rights of the parties were to 
be defined with the distinct understanding that the reciprocity of the 
stipulations should impose no obligation on the neutral party in re- 
spect to the belligerent, but the rights should be common to both, to 
be taken advantage of as circumstances permitted. From that point 
of view, a very just and liberal definition could be entered into re- 
specting blockade, “ the freedom of the flag to the goods,” contraband 
of war, trade with enemy colonies and between them and the parent 
country, and trade between enemy ports. Monroe stated that “a 
liberal code” of neutral rights suited both the United States and 
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Russia and that a just definition of these rights would promote their 
own harmony and might be useful in promoting corresponding 
stipulations by other parties. 

During the same month Monroe sent an instruction to Minister 
Adams in Great Britain, in which he stated that it was then desirable 
to arrange every question relating to neutral rights, particularly 
blockade, contraband of war, the trade with enemy colonies and be- 
tween them and the parent country, and the trade from one enemy 
port to another.! For the views of the American Government re- 
specting these rights Adams was referred particularly to the instruc- 
tions of April, 1813, to the peace commissioners. 

Monroe considered it equally “desirable to stipulate with the 
British government, that free ships shall make free goods.” How- 
ever, the importance of this rule to us was much diminished by our 
growth as a maritime power and the capacity and practice of Ameri- 
can merchants to become owners of the merchandise carried in their 
ships. He said it was nevertheless still important to the United 
States, in common with all neutral nations, as it would prevent 
vexatious seizures by belligerent cruisers and unjust condemnation 
by their tribunals. 


Tur Case or * THE ATALANTA ” 


The last Court decision here considered, relating to the War of 
1812, was the case of The Atalanta, decided by the Supreme Court 
in March, 1818.2 In this case Chief Justice Marshall delivered the 
opinion that it was a principle of the law of nations that the goods of 
a friend were safe in the bottom of an enemy, that although the law 
probably would be changed, “so long as the principle shall be ac- 
knowledged, this court must reject constructions which render it 
totally inoperative.” 

In this same case Justice Johnson, elaborating on the general sub- 
ject of commerce in war, expressed the opinion that naval warfare 
as sanctioned by the practice of the world, was “the disgrace of 
modern civilization.” The good sense of mankind had lessened the 
horrors of war on land and an analogous reformation should take 
place on the ocean. He considered that there had never been a 
more favorable time for effecting this desirable change and that there 
was a power organized on the continent of Europe that might com- 
mand the gratitude and veneration of posterity by determining on 
this reformation. 
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CHAPTER V 
THE LATIN AMERICAN TREATY SYSTEM 


Treaty or 1819 wirn SPAIN 


In treaties with Latin American states, the United States incor- 
porated an idea on neutral commerce which first appeared in the 
treaty of 1819 with Spain. There was included in article 12 of that 
treaty a statement that the articles of the treaty of 1795 relating 
to neutral commerce were confirmed, with the following exception: 
In respect to the fifteenth article which stated that free ships should 
make free goods, the parties agreed that this should be so understood 
with respect to those powers who recognized this principle; “ but 
if either of the two Contracting Parties shall be at War with a 
Third Party, and the other Neutral, the Flag of the Neutral shall 
cover the property of Enemies, whose Government acknowledge this 
principle, and not of others.” t 


INSTRUCTIONS FOR THE First TREATY 


On May 27, 1823, Secretary of State Adams gave instructions for 
the treaty with Colombia, the first concluded with a Latin American 
state.? In a letter to Minister Anderson he discussed the status of 
enemy goods in neutral ships and the modification of the principle 
of free ships, free goods, which had been made in the treaty with 
Spain. He stated that by the general usage of nations, independ- 
ent of treaty stipulations, enemy goods in neutral ships were liable 
to capture. It was not possible to justify this rule upon any sound 
` principle of the law of nature, for by that law the belligerent had 
no right to pursue or attack his enemy within the jurisdiction of 
a neutral party. War gave the belligerent the right to pursue his 
enemy on the high seas, but not into the special jurisdiction exer- 
cised by a neutral nation over its own ships. If the belligerent had 
the right to take the property of his enemy on the sea, the neutral 
had a right to carry and to protect the property of his friend. As 
the belligerent was armed and the neutral was defenseless, it had 
grown into usage that the belligerent should take enemy property. 
Adams considered it evident, however, that this usage had no foun- 
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dation in natural right but had arisen merely because of force. 
He thought no neutral nation was bound to submit to the usage 
for it had none of the properties that could give it the sanction 
of obligatory law; it was not reasonable, it was not conformable 
to the law of nature, and it was not uninterrupted. The neutral 
nation, however, could yield at one time to the usage without sacri- 
ficing her right to vindicate by force the security of her flag at 
another time. The belligerent nation, although disposed to admit 
of the principle of free ships, free goods, could justly refuse the 
benefit of the principle unless admitted also by her enemy, for the 
protection of her property by the same neutral flag. 

This principle, recommended by every humane and liberal con- 
sideration as a rule of universal application, could be safely recog- 
nized only to the extent recognized in the treaty with Spain, be- 
cause the nation who would enjoy the benefit of it as a neutral must 
also accept it as a belligerent. Otherwise the “liberal principle of 
itself is turned to the advantage of the Belligerent which rejects it, 
and the mild spirit of Peace is made subservient to the unfeeling 
rapacities of War.” In negotiating the treaty with Colombia, An- 
derson was therefore to press for the modification of the principle 
of free ships making free goods that had been included in the treaty 
with Spain. To that extent the United States would “ willingly 
assent to it, with every other Nation.” 


Treaty or 1824 wira CoLOMBIA 


The treaty with Colombia? was signed October 3, 1824, and con- 
tained provisions relating to neutral commerce which had been 
agreed to by Minister Anderson with instructions on no other point 
than the one above mentioned. He had worked out the other provi- 
sions on the subject by consulting earlier American treaties and 
Executive pronouncements. In accordance with the instruction of 
May 27, it was provided in article 12 that free ships should also give 
freedom to goods, with the exception of contraband, and the stipula- 
tion should be understood as applying to those powers only who 
recognized the prineiple. In article 13 it was agreed that in the case 
where the neutral flag should protect the property of the enemy of 
the other by virtue of the above stipulation, it should always be 
understood that the neutral property found on board such enemy 
vessels should be held and considered enemy property, and as such 
should be liable to detention and confiscation. This same article 
contained the following statement not previously inserted in an 
American treaty: “On the contrary, if the flag of the neutral does 
not protect the enemy’s property, in that case the goods and mer- 
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chandizes of the neutral embarked in such enemy’s ships, shall be 
free”. Article 12 provided that when one party was a belligerent 
and the other a neutral the nationals of the neutral could trade with 
enemies of the belligerent from enemy ports to neutral ports and also 
from port to port of the enemy. Article 14 contained a contraband 
list limited to arms, munitions of war, and horses. Saltpeter and 
sulphur, which had been considered contraband in many American 
treaties, were omitted from this list. Although no list of goods never 
to be considered contraband was included it was expressly provided 
in the following article that all other merchandise and things not 
comprehended in the articles of contraband explicitly enumerated 
should be considered subjects of free and lawful commerce. Article 
15 defined a besieged or blockaded port as one “ actually attacked by 
a belligerent force capable of preventing the entry of the Neutral ”. 


OTHER LATIN AMERICAN TREATIES 


The principles of this treaty of 1824 relating to neutral commerce 
were followed in all the commercial treaties made with Latin Ameri- 
can countries up to the year 1850. Although the provisions regard- 
ing these principles vary in order and in terminology, there is no 
essential difference. The countries with which the treaties were 
concluded and the dates of conclusion were: Central America, 
1825; Brazil, 1828; Mexico, 1831; Chile, 1832; Peru-Bolivia, 1836; 
Venezuela, 1836; Ecuador, 1839; Colombia, 1846; Guatemala, 1849; 
and Salvador, 1850. 

Secretary of State Clay gave some reasons for American adher- 
ence to these principles in an instruction of April 15, 1828,1 to ithe 
Chargé in Peru. He observed that, considering the present state and 
probable future extent of the naval power of the United States, the 
opinion entertained by some was not without plausibility, that our 
interest was adverse to those liberal maritime principles for which 
we had ever contended. That opinion, he thought, would be well 
founded if we were likely to be frequently involved in maritime wars, 
but our prosperity was so evidently connected with the preservation 
of peace that it was to be hoped we would but rdrely be involved in 
war. Whatever might really be the pecuniary interest of belligerent 
maritime powers, Clay felt there could be no doubt that the general 
cause of humanity and civilization would be promoted by the adop- 
tion of those maritime principles which the United States had so per- 
severingly endeavored to establish. The Chargé was therefore to 
propose the articles relating to neutral rights which were included in 
the treaty with Central America and to press for them as long as 
there was any reasonable prospect of their being agreed to. 
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CLAY ON BLOCKADE 


In an instruction of January 10, 1829,’ to the Chargé in Peru, 
Clay considered the subject of blockade. He stated that “All paper 
blockades, all blockades unattended by the presence of a force com- 
petent to maintain them, are illegal, and cannot be respected.” If 
the blockade of the whole coast of Colombia on the Pacific, declared 
by the Republic of Peru, was still insisted upon, the Chargé was to 
remonstrate against it and inform the Government of Peru that the 
United States could not consent to respect any blockade where the 
port or harbor blockaded was not actually attacked by a belligerent 
force capable of preventing the entry of a neutral. 
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CHAPTER VI 
PROPOSALS FOR IMMUNITY OF PRIVATE PROPERTY 
ApaAms’s Treary Progecr or 1823 


Following closely on the indictment of belligerent practices in his 
instruction of May, 1823, to the Minister in Colombia,! Secretary 
Adams found occasion for similar observations in a discussion with 
the British Minister touching on the treatment of enemy property 
in neutral ships. In a note of June 24, 1823,? he observed that the 
search for and seizure of enemy property in neutral vessels—a usage 
not founded upon the law of nations, never universally admitted and 
often successfully resisted—was a “relic of the barbarous warfare 
of barbarous ages; the cruel, and for the most part, now exploded 
system of private war.” 

On July 28, Adams put forward possibly the most far-reaching 
propositions regarding commerce in war ever made by a Secretary of 
State of the United States? With an instruction of that date to 
Minister Rush he enclosed a project of a convention to be proposed to 
the British Government. He considered that with the “ downfall of 
the colonial system ” and the change in the political aspects of Europe 
and America, Great Britain might be willing to conclude a treaty 
stipulating liberal principles regarding war-time commerce. How- 
ever, if Great Britain would enter upon the negotiation only to ad- 
here to the doctrines which she had previously maintained, he would 
prefer postponing the discussion to a future period. 

Adams considered the time eminently auspicious for urging upon 
Great Britain and upon others an object which had long been “ dear 
to the hearts, and ardent in the aspirations of the benevolent and 
the wise; an object essentially congenial to the true spirit of christian- 
ity.” This object was the abolition of private war upon the sea. 
Private war, vanished by the tacit and general consent of Christian 
nations from their territories, had taken its last refuge upon the 
ocean, and there continued to “ disgrace and afflict them by a sys- 
tem of licensed robbery, bearing all the most atrocious characters of 
Piracy.” Adams mentioned that the abolition of private war upon 
the sea had been one of the favorite objects of the United States 
since taking its place among the nations of the earth, and called at- 
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tention to article 23 of the treaty of 1785 with Prussia which pro- 
vided for the freedom of belligerent commerce. A similar propo- 
sition was to be offered Great Britain. This proposition, contained 
in article 4 of the project, provided that in case of war between the 
two parties “all Merchants and trading vessels employed in ex- 
changing the products of different places, and thereby rendering 
the necessaries, conveniences, and comforts of human life, more easy 
to be obtained, and more general, shall be allowed to pass free and 
unmolested, and neither of the contracting parties shall authorize 
their public vessels to capture or destroy them, or grant or issue any 
commission to any private armed vessels, empowering them to take or 
destroy such trading vessels, or interrupt such commerce.” This 
statement was even more explicit than the one contained in the 
treaty of 1785 as it included a provision that even public ships were 
not to interfere with commerce. 

If the British Government should decline to accede to the pro- 
posal for abolition of private war upon the sea or if either of the 
parties should be engaged in war with a third varty not bound 
by a similar engagement, the following articles of the draft were 
intended to regulate the relations between the belligerent and the 
neutral party. | 

Article 7 defined a blockaded port as one where there was an 
evident danger to entering ships. 

Article 8 provided for the freedom of neutral commerce, not 
contraband, from enemy ports to neutral ports and also from port 
to port of the enemy. Adams stated that as a principle warranted 
by the law of nations, it appeared to have been recognized by Great 
Britain in her order of reprisals issued to enforce the right of 
British subjects to trade with the South Americans. If she con- 
sidered them still de jure Spanish colonies, her subjects would still 
be excluded from trading with them as neutrals by her own rule of 
1756. Considering them in a state of civil war with Spain, it was 
only under the principle of this article that she could maintain her 
right as a neutral of trading with them. Adams wondered of 
what use her “too celebrated ” rule of 1756 ever again would be to 
her when all of the ex-colonies of Europe, and the colonies yet 
existing, including her own, were open to foreign commerce and 
shipping in time of peace. In her next maritime war, he stated, 
she could no longer seize and confiscate neutral commerce with 
enemy colonies on the pretense that it was not allowed in time of 
peace. 

Article 9 strictly limited contraband to arms and munitions of 
war. In calling attention to the omission from the contraband list 
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of articles used in the construction or equipment of ships, Adams 
stated that these articles were not included in the principle upon 
which contraband of war was originally founded, and that they were 
all-important articles of commerce in time of peace. The first effect 
of including them in a contraband list with one nation while exclud- 
ing them from the same list in treaties with others was that the bel- 
ligerent with whom they had been stipulated as contraband acquired 
an exclusive market for the acquisition of the articles of which the 
other belligerent was deprived. Furthermore, the other belligerent, 
injured by this contradictory rule, broke through the obligation of 
his own treaty and seized and confiscated upon the principle of 
retaliation upon the enemy. This observation, he stated, applied to 
every other point of a maritime law, in which neutral interest was 
sacrificed to belligerent interest with one power, while the reverse 
was stipulated with the other. Therefore, the United States should 
never concede to one power, as maritime right, a principle, the 
reverse of which she had stipulated with others. 

The tenth article proposed the adoption of the principle that free 
ships should make free goods, with the exception of contraband, and 
also that neutral property should be free ın enemy ships. The United 
States desired the universal establishment of the former principle 
as a step toward total abolition of private maritime war. Adams 
stated that the question of free ships making free goods had been 
long debated, that as a question of the law of nations it still remained 
unsettled, and that by the law of nature, undoubtedly the right as 
well as the equity and humanity of the controversy was on the neu- 
tral side. By the customary law of nations it had been, with several 
remarkable exceptions, the practice for some ages to take enemy 
property from a neutral ship. Great Britain, in treaties of 1713 and 
1786 with France, assented to the principle that free ships should 
make free goods, and in article 12 of Jay’s treaty promised to nego- 
tiate with the United States two years after the existing war and 
to endeavor to agree with the United States “ whether in any and 
what cases neutral vessels should protect enemy’s property.” How- 
ever, two years after that war Great Britain was engaged in another, 
and the promise to agree never took effect. Adams felt that the 
engagement itself implied that in time of peace Great Britain might 
- be disposed to stipulate more favorably to neutral rights, and that as 
she now had been eight years at peace, it was a very favorable time 
for giving substantial execution to that pledge of faith. 

Adams concluded his long instruction with a statement that the 
great object of the whole proposed convention was to take the “ first 
step toward the eventual abolition by the Law of Nations, of private 
War upon the Sea.” In communicating the project to the British 
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Government, Rush was to state that the United States had been en- 
couraged to present this plan for improving the law of nations by 
the declaration deliberately made by the French Government that 
during the existing war with Spain it would grant no commissions 
to privateers and that neither the commerce of Spain nor of neutral 
nations should be molested by the French naval force except in the 
breach of a lawful blockade. The President intended to present 
the same plan to the other principal maritime powers of Europe, 
particularly to France and Russia, and it would be “ peculiarly agree- 
able to him to offer it to them, in concert with Great Britain; sup- 
ported by the weight of her powerful influence.” 


COMMUNICATIONS TO Russia AND FRANCE 


On August 13, 1823, Adams sent Minister Middleton in Russia a 
copy of this convention which Rush had been instructed to pro- 
pose to the British Government, and also a copy of the instructions 
which had accompanied it.1 Middleton was to communicate a copy, 
of the draft to the Russian Government and propose a negotiation 
founded upon it. Adams observed that this “ plan for the perpetual 
abolition of private war upon the sea” had all the imperfections 
of a first and, in some respects, hasty sketch, but that it might be 
matured upon consultation with other powers. The United States 
would readily assent to any modifications of it which might tend to 
render it more effective. It had been first offered to Great Britain 
as the power with whom the United States had and would have for 
ages the most commanding motives for maintaining peace and 
yet the most imminent danger of being involved in war. Adams 
did not doubt that if the British Cabinet would accept it as it was 
it might safely be entitled by the parties, “A convention for per- 
petual peace between the United States and Great Britain.” He 
observed that the project embraced all the essential principles of the 
armed neutrality and added to them that of exempting from con- 
fiscation the merchant vessels and cargoes of the belligerent parties 
themselves. If it were agreed that private property of the enemy 
should be free from capture under his own flag, he would have no 
more occasion to seek the protection of a neutral ship than in time 
of peace. 

The principle upon which the United States offered this proposal 
was that the same precepts of justice, of charity, and of peace, under 
the influence of which Christian nations had, by common consent, 
exempted private property on land from the destruction of war, re- 
quired the same exemption in favor of private property upon the 
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sea, Adams thought the plan could be easily carried into effect 
because the principle of it was but the completion of a practice al- 
ready established upon the land, where it was far more difficult of 
execution. It required but the assent of the sovereign who had bound 
himself to it, and it was self-executing. The ultimate advantage 
to be derived from the plan would be shared by all maritime na- 
tions, but the greatest share would be enjoyed by Great Britain be- 
cause of the entire security it would give to all her commerce and 
because it would relieve her from the necessity of maintaining “ that 
immense naval force which preys upon all her resources and aggra- 
vates the burden of her debt.” Nations like the United States whose 
general policy had been and probably would continue to be that of 
neutrality would lose the considerable and alluring profits of 
neutrality. But as these profits had been so dearly purchased by a 
state of perpetual and angry collision with belligerent powers, they 
would all be gainers by the exchange: “ gainers, if not in pecuniary 
riches, at least in that comfort, tranquility and peace, which, to Na- 
tions as well as to individuals, is better than wealth.” 

If the project should suit the views of the Russian Government, 
Middleton was to ascertain whether it would accord with the Em- 
peror’s policy to promote the adoption of it by other maritime 
powers. It was distinctly to be avowed that the ultimate object of 
the proposal was an improvement upon the existing law of nations. 
If there had been a time when such an improvement would have 
been regarded as impracticable, it was when moral principle and 
Christian precepts were not formally recognized as considerations 
imperative upon the consciences of sovereign states. When the sys- 
tem which the United States now offered was fully disclosed to the 
world in the first American treaty with Prussia, the sovereigns of 
Europe had not then proclaimed the precepts of Christianity to be 
their rule of conduct. Benevolence and humanity had not yet been 
invoked as paramount arguments for the abolition of the slave trade. 
No example had then been offered of a great maritime nation com- 
mencing a war, and yet prohibiting hostilities against private prop- 
erty upon the seas. The American Government anxiously desired 
that the benefit of this example might not be lost upon mankind. 
Adams, in concluding, hoped the time had come for “ vindicating 
and reinstating the laws of natural justice, and for extending the 
precepts of Christian charity upon the sea.” 

The Secretary of State continued the discussion of this subject 
on August 13 in an instruction to the Chargé in France.1 He stated 
that the French Minister on July 24 had informed him of the 
French regulations for the freedom of neutral commerce in the war 
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with Spain and that the United States was highly satisfied with 
the regulations. 

The Chargé was to notify the French Government that a con- 
vention had been proposed to Great Britain for abolishing warfare 
against private property upon the sea. The proposition would later 
de communicated more in detail to the French Government, to the 
Russian Government, and to others, particularly if, upon the notice 
of this intention, which he was to give at the earliest convenient 
date, it should be received with favorable disposition. 


Monror’s MessaGe or 1823 


In his famous message to Congress of December 2, 1828, laying 
down the “ doctrine ” which bears his name, President Monroe also 
called attention to the declaration of the French Government at the 
commencement of the war between France and Spain that it would 
grant no commissions to privateers and that Spanish and neutral 
commerce would not be molested by the naval force of France 
except in the breach of a lawful blockade.’ Monroe stated that this 
declaration, which appeared to have been faithfully carried into 
effect, concurred with principles proclaimed and cherished by the 
United States from the first establishment of their independence, 
and suggested the hope that the time had arrived when the proposal 
= for adopting it as a permanent and invariable rule in all future 
maritime wars might meet the favorable consideration of the great 
European powers. Instructions had accordingly been given to 
American Ministers in France, Russia, and Great Britain to make 
those proposals to their respective governments. 

When the friends of humanity reflected on the amelioration of the 
condition of the human race which would result from the abolition of 
private war on the sea and on the great facility by which it might 
be accomplished, “ an earnest hope is indulged that these overtures 
will meet with an attention animated by the spirit in which they 
were made and that they will ultimately be successful.” 


PROPOSALS FOR THE PANAMA CONGRESS 


In the message of President Adams to the House of Representa- 
tives, March 15, 1826, concerning the proposed Congress of Panama, 
he considered the subject of maritime trade in war.? After calling 
attention to the fact that the proposed Congress expected to adopt 
some plan on the subject, he mentioned that the United States in 
1784 had proposed a plan for treaties with the principal powers 
of Europe and that the only result of the negotiation for treaties in 
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conformity with the plan was the treaty of 1785 between the United 
States and Prussia. This treaty, which provided for the abolition 
of private war upon the ocean and contained restrictions favorable to 
neutral commerce, he considered “memorable in the diplomatic an- 
nals of the world, and precious as a monument of the principles, in 
relation to commerce and maritime warfare,” with which the United 
States entered upon her career as an independent nation. He could 
not exaggerate the unfading glory with which the United States 
would “ go forth in the memory of future ages,” if by their friendly 
counsel, by their moral influence, by the power of argument and 
persuasion they could prevail upon the American nations at Panama 
to stipulate by general agreement among themselves, and so far as 
any of them might be concerned, the perpetual abolition of private 
war upon the ocean. If this could not yet be accomplished, as ad- 
vances toward it, the establishment of the principle that the friendly 
flag should cover the cargo, the curtailment of contraband of war, 
and the proscription of fictitious paper blockades would, if success- 
fully inculcated, “redound proportionally to our honor and drain 
the fountain of many a future sanguinary war.” 

On May 8, 1826, Secretary of State Clay gave instructions to the 
delegates to the Panama Congress.1 In discussing commerce in war 
he stated that in future European wars the policy of all American 
states would be the same, that of peace and neutrality. The mari- 
time principles for which the United States had always contended 
were just in themselves and calculated to prevent wars, and the 
President wished them to bring forward these principles during the 
Congress at Panama. Furthermore, the delegates were to present 
the proposition to abolish war against private property upon the 
ocean. If by the common consent of nations private property on 
ihe ocean were no longer liable to capture, the principle that free 
ships make free goods would lose its importance by being merged 
in the more liberal and extensive rule. But because of the slow 
progress of civilization Clay thought it would be too much to in- 
dulge any very sanguine hope of a speedy, universal concurrence in 
a total exemption of all private property from capture. He thought 
some nations might be prepared to admit the limited principle who 
would withhold their consent from the more comprehensive one. The 
delegates were, therefore, also to “ propose the adoption of the rule 
that free ships shall make free goods, and its converse, that inimical 
ships shall make inimical goods.” He thought the one proposition 
scemed necessarily to follow from the other, that in their practical 
application there was a simplicity and certainty in both which 
strongly recommended them, and that both operated in favor of 
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neutrality, thus presenting a “ new dissuasive to Nations from rashly 
engaging in war.” He said it would of course occur to the delegates 
to insert a provision restricting the operation of these principles to 
those nations which should agree to observe them. The delegates 
were authorized to propose a definition of blockade such as was in- 
serted in the treaty with Colombia and to propose the contraband 
list contained in that treaty. They were also to propose the other 
articles of that treaty having reference to a state of war in which the 
contracting parties might be belligerent or neutral. They were fur- 
nished with a copy of the letter of July 28, 1823, to Minister Rush 
in Great Britain, and with a copy of the draft treaty of that date 
which Clay thought might serve as a model for any that might be 
agreed upon at the Congress. 


CLAY’s COMMUNICATIONS TO GREAT BRITAIN 


On June 19, 1826, Secretary Clay instructed Minister Gallatin 
regarding the renewal of negotiations with Great Britain! He was 
to state to the British plenipotentiaries that the American Govern- 
ment still felt the unabated force of the propositions which were pro- 
posed for negotiation in 1823; that the United States would be 
happy if they could be arranged satisfactorily; that the United 
States was deterred from making any new attempt at their adjust- 
ment because of the discouraging reception given them by the British 
Government; and that he was therefore now instructed to decline 
to bring them forward. Gallatin was authorized, however, if the 
British plenipotentiaries should wish to introduce them into the 
negotiation, to agree to all or any of the articles in the draft treaty 
of 1823. 

Secretary Clay on June 13, 1828,? informed the Minister in Great 
Britain that the United States was willing to make an arrangement 
on the principles which had been proposed by Rush in 1823, but 
after all that had passed between the two Governments the President 
thought that the first movement toward such an arrangement ought 
to proceed from the British Government. 


TREATY OF 1828 witH PRUSSIA 


A treaty of commerce and navigation, between the United States 
and Prussia, was signed at Washington on May 1, 1828.8 It revived 
article 12 of the treaty of 1785, which had provided that in case of a 
war in which one of the parties was a belligerent and the other a 
neutral the ships of the neutral were to be permitted to “ navigate 
freely to & from the ports and on the coasts of the belligerent 
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parties, free Vessels making free goods.” The treaty also revived 
article 13 of the treaty of 1799 which had included a list of contra- 
band items limited to arms and munitions of war and had pro- 
vided that those items could be purchased but not confiscated. 
Article 12 of the new treaty, which contained the above provisions, 
also included a statement that the parties still desiring, in conformity 
with their intention declared in the twelfth article of the treaty of 
1799, to establish between themselves, or in concert with other mari- 
time powers, further provisions “ to ensure just protection and free- 
dom to neutral navigation and commerce, and which may, at the 
same time, advance the cause of civilization and humanity, engage 
again to treat on this subject at some future and convenient period.” 
For 26 years after the signature of this treaty no other was con- 
cluded with an European state which contained provisions relating 
to neutral commerce. . 


CHAPTER VII 
RETURN TO THE PRINCIPLES OF 1776 


New PRrorosaL ro Russia 


After five years of unsuccessful effort to establish the principle 
of immunity of private property at sea, the United States put 
forward instead the principles of the plan of 1776 in relation to 
neutral commerce. 

In acknowledging a note from the Russian Minister regarding the 
policy to be pursued by Russian naval commanders toward neutral 
commerce when enforcing a blockade of Turkish ports, the Acting 
Secretary of State on August 2, 1828, stated that he was directed 
to express the wish of the President that the Russian Government 
might “be disposed to adopt anew, with respect to Neutral Com- 
merce, generally, the liberal principles it conceived, adopted and pro- 
claimed in the years 1780, and 1781.” * A “reciprocal disposition ” 
would be found to exist on the part of the President to favor those 
principles by any suitable arrangement which might be mutually 
agreed upon for giving them effect. 


Van BUREN ON THE Law or NATIONS 


Secretary of State Van Buren instructed Minister Randolph in 
Russia on June 18, 1830, to negotiate a treaty concerning the rights 
and duties of belligerents and neutrals.2, To prepare Randolph for 
the negotiation, the Secretary felt it desirable “ to cast a retrospec- 
tive glance upon the course heretofore pursued.” 

In considering the course of early American policy, Van Buren 
had come to the conclusion that the principles regarding neutral 
commerce in the treaty plan of 1776 were in accordance with the 
law of nations. This position had not been assumed by earlier Sec- 
retaries of State or Presidents, although some of them had severely 
criticized the contrary principles as having no proper foundation. 
It should also be borne in mind that Van Buren’s point of view 
was not shared by the American courts and statesmen of the Revolu- 
tionary period. The reasoning by which he supported it is here 
presented simply as expounded by him. 


*Document 82, p. 334. ! Document 84, p. 336. 
55 


56 POLICY TOWARD MARITIME COMMERCE IN WAR 


He stated that previous to the war which grew out of the American 
Revolution, “the respective rights of neutrals and belligerants had 
been settled and clearly defined by the Conventional law of Europe, 
to which all the maritime powers had given their sanction.” The 
few practical infractions of the principles thus recognized were dis- 
avowed upon the return of peace by new stipulations which again 
acknowledged the existence of the rights of neutrals as set down in 
the maritime code. In addition to the recognition of these rights 
by the European powers, one of the first acts of the United States 
as a nation was “their unequivocal sanction of the principles upon 
which they are founded,” as declared in the treaty of 1778 with 
France. ‘These principles were that free ships gave freedom to 
goods, except contraband, which was clearly defined, and that neu- 
trals might freely sail to and between enemy ports except such as 
were blockaded. The principles thus became established by “uni- 
versal consent.” 

Van Buren stated that it was expected that the belligerents would 
be governed by them in the European war which broke out about that 
time. Great Britain soon betrayed a disposition to deviate from 
them in some of the most material points, and the neutral govern- 
ments became alarmed at the danger of this threat to their maritime 
rights. The Russian declaration of February 28, 1780, followed. 
It received from France and Spain the most cordial and unequivocal 
approbation as being founded upon the maxims of public law which 
had been their rule of conduct. Great Britain did not directly ap- 
prove or condemn those maxims but promised that Russian rights 
would be respected agreeably to existing treaties. The declaration 
was also communicated to the other European powers and resulted 
in the accession, by treaties or solemn declarations, of Denmark, 
Sweden, Prussia, Holland, Austria, Portugal, and the Two Sicilies 
to the principles asserted by Russia. The treaty of 1783 between 
France and Great Britain renewed the treaty of 1713 in which they 
had given the most solemn sanction to these principles. They were 
“thus again proclaimed by the most deliberate acts both of bel- 
ligerants and neutrals, as forming the basis of the universal code of 
maritime legislation among the Naval Powers of the world.” 

According to Van Buren, “such may be said to have been the 
established Law of Nations” at the time the independence of the 
United States was recognized. These principles, which had been 
sanctioned by the United States in the treaty of 1778 with France, 
were confirmed in treaties of 1783 with Sweden and 1785 with Prussia, 
and continued uncontroverted by other nations until 1793. The 
maxims then advanced by Great Britain in instructions to naval 
commanders and in orders in council, being in direct contravention 
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of the principles of the armed neutrality and her own treaty stipu- 
lations, compelled the neutral European powers to unite again for 
the protection of their rights. The result was a new league of armed 
neutrality and a reassertion of the principles of the declaration of 
1780. 

The United States, except in the treaty of 1794 with Great Britain 
by which some British pretensions were so far waived as to be re- 
served for future discussion, steadily supported the “ common rights 
of nations.” Whatever might have been the motives which induced 
the United States to agree in Jay’s treaty “that some of the prin- 
ciples of maritime rights theretofore universally recognized, were 
still susceptible of further discussion, the fact of their not having 
been actually abandoned, but merely suspended, would be sufficient 
proof of their intention never to consent to an actual waiver of them, 
even if their subsequent treaties,” and particularly the one of 1800 
with France, “did not furnish conclusive evidence of their settled 
policy in this respect.” 

Van Buren stated that during the wars which broke out soon after 
the peace of Amiens the rights of neutrals were completely prostrated 
under the retaliatory and lawless decrees and orders in council of 
France and England. In this war the United States supported 
single-handed the maritime rights of neutrals and “repeated and 
earnest representations against the most flagrant violations of the 
Public Law, stand, under the eyes of all the nations of Europe, 
a monument of their unwavering attachment to the principles of 
justice upon which those rights were erected.” Treaties with several 
of these nations concluded after the return of peace attest at once 
to the sincerity of the United States and its perseverance in the 
pursuit of that desirable object. 

Secretary Van Buren mentioned that the project of a maritime- 
rights convention sent Minister Middleton in 1823 for transmission 
to the Russian Government included a clause exempting private mer- 
chant vessels and their cargoes from capture in time of war. He 
considered this an innovation upon the maxims of maritime legisla- 
tion as recognized by the conventional law of Europe prior to the 
war of the American Revolution, and stated that it was believed to 
be the first instance “of a formal proposition to admit it in the 
Code of Public Law.” The Russian Government had received this 
proposition for abolishing private war upon the sea in the kindest 
spirit and had replied that if the other maritime powers ever mani- 
fested a disposition to adopt it, the Emperor would be ready to order 
the principles it involved to be made the subject of a discussion.. 
“ The novel character of this proposition; the very important bear- 
ings its adoption must have upon the interests, perhaps on the safety, 
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of the United States; the deep question of policy it involves, and 
the very doubtful expediency of restricting our means of marine 
warfare to our young navy alone, are considerations which would 
make the President pause before committing this country upon a 
subject of so deep importance to its security.” Convinced by Rus- 
sia’s answer to the proposition that the time had not yet arrived 
when any definite result could be expected from its renewal, the 
President “ thought it expedient to leave it out of view for the pres- 
ent, and to confine the negotiation within the limits traced out by 
the acknowledged principles of the neutral leagues of 1780, and 
1800.” 
THe New Treaty Prosecr 


A project embracing the above principles accompanied Van 
Buren’s instruction of June 18, 1830. It included an unnumbered 
declaratory article briefly setting forth the principles defined in 
greater detail in the articles which followed. Article 1 stated that, 
the parties having mutually agreed and declared that only in cases 
of contraband and blockade could the rights of neutrals be affected 
by the acts of belligerents, free ships should give freedom to goods 
with the exception of contraband. It was further provided, how- 
ever, that the stipulation declaring that the flag should cover the 
property should be understood as applying to those powers only who 
recognized the principle. 

Article 2 provided that in case either of the powers should be en- 
gaged in war with a third power, the free commercial intercourse 
of the neutral party with the belligerents should in no manner what- 
ever be interrupted except in the case of contraband goods and in the 
case of blockaded ports. Van Buren said that this statement was 
“ likewise modeled upon the stipulations on the same subject in our 
diplomatic code,” and that the principle of free trade of neutrals 
with all ports not blockaded, which had been “invariably recog- 
nised by all maritime powers” was by this article carried to the 
fullest extent. 

Article 3 of the project contained a contraband list limited to arms, 
munitions, and horses, which was almost identical with the list in 
the treaty of 1824 with Colombia. This article also included a 
statement that under the denomination of contraband articles naval 
stores should not be included, nor any materials of any description 
used in the construction or equipment of ships and vessels, and that, 
generally, no goods whatever should be deemed contraband except 
those specifically enumerated. | 

Article 5 was substantially the same as article 18 of the treaty 
with Colombia in declaring that when free ships should make free 
goods it was to be understood that enemy ships should make enemy 
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goods, and in further declaring that if the neutral flag did not pro- 
tect enemy property, neutral goods in enemy ships should be free. 

Article 8 stated that such places only should be considered block- 
aded as should be “ actually surrounded or invested by naval forces 
capable of preventing the entry of neutrals, and so disposed or sta- 
tioned as to create an evident danger, on their part, to attempt it.” 

After this explanation of the important articles in the project con- 
cerning neutral commerce, Van Buren stated that the President’s 
object in the contemplated negotiation was to lend his aid in extend- 
ing to both countries the advantages which in public, as in constitu- 
tional and municipal legislation, resulted from fixed rules and 
permanent principles; that the President moreover “ flatters himself 
that the adoption of these enlightened views by two Powers exercis- 
ing, in different hemispheres the degree of influence over the Councils 
of their neighbors which necessarily attaches itself to their respective 
preponderance in the affairs of the two continents,” might contribute 
to spread over the political world the liberal and benevolent senti- 
ments by which they were animated. These considerations derived 
much weight from the attention paid by both countries to their 
armed marine. The steady and progressive increase of that arm of 
national defense, which constituted a “favorite and popular item 
in the policy of this country; and the new facilities afforded to the 
Russian Navy by the Emperor’s conquests in the East, must, before 
long, give them a preponderance in the naval concerns of the world, 
capable of counterbalancing that of other Powers whose views may 
differ from those entertained by Russia and the United States.” 
Finally, if future events “should require them again to arm in de- 
fence of neutral rights and the freedom of the seas, their combined 
fleets sweeping over the inland seas of Europe along the American 
Continent, and reaching across the Atlantic, will give them power 
and influence adequate to the maintenance of the principles they 
shall have asserted, and which those of the Law of Nations have 
given them the right to enforce.” 

On March 31, 1832, Secretary Livingston, in an instruction to 
Minister Buchanan in Russia, called attention to the earlier instruc- 
tions to Randolph which were to guide him in forming a convention 
for regulating the maritime rights of the United States and Russia. 
Those instructions were to be slightly modified, however. First, by 
omitting from the project the preamble or declaration of principles. 
This alteration was suggested by the difficulty of agreeing on abstract 
principles. Furthermore, the principles contained in the preamble 
were developed in the subsequent clauses of the proposed treaty. 
Second, in the third article, in the list of contraband, the words 
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“cavalry belts, and horses with their garnitures [furniture] ” were 
to be stricken out and the words “ belts, war-saddles, and holsters ”’ 
inserted. This modification was suggested “by the interpretation 
that might be made of the words cavalry belts, and horses, to the 
interruption of a trade in horses which is carried on with the West 
Indies.” 


PROPOsED CHANGE IN THE NETHERLAND TREATY 


Secretary Livingston on May 18, 1832, gave instructions to the 
Chargé in the Netherlands for modifying the treaty of 1782 with 
that power. Two important changes relating to neutral trade were 
to be made. The provision in article 11 that free ships should make 
free goods was to be modified by the statement that it should be 
understood as applying to those powers who recognized the prin- 
ciple, but if either of the parties was at war with a third, and the 
other neutral, the flag of the neutral should cover the property of 
enemies whose governments acknowledged this principle, and no 
others. Article 12, which had provided that neutral goods in 
enemy ships were liable to confiscation, was to be replaced by the 
statement which had been included in article 13 of the treaty with 
Colombia. Accordingly, when free ships made free goods, enemy 
ships made enemy goods, and when free ships did not make free 
goods, neutral goods in enemy ships were free. 

Livingston stated that the Netherlands would derive great ad- 
vantage, in any wars in which they might be engaged and in which 
we should probably be neutral, if they would open their colonial 
trade to us without restriction. American ships could keep up 
- intercourse between the mother country and its colonies. If they 
should answer that they could secure this advantage by temporary 
suspensions of their restrictive laws, the Chargé was to make this 
reply: The British doctrine that neutrals should not in time of 
war be permitted to carry on a trade to which they were not 
entitled in time of peace would probably in all such cases be enforced 
by Great Britain and other nations whose interest it might be to 
assert the principle. Therefore, Livingston considered it necessary 
that the trade should be secured by treaty. 


LivinesTon on “ Free Surs, Free Goons ” 


On November 20, 1832, Secretary Livingston wrote the President 
concerning a proposition from Minister Buchanan in Russia to 
modify article 1 of the project of June 18, 1830.2. This article pro- 
vided that the principle of “ free ships, free goods ” should be under- 
stood as applying to those powers only who recognized the prin- © 
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ciple, and Buchanan proposed to modify the article by striking out 
the qualification. That the President might better judge whether 
this modification should be made, Secretary Livingston recurred to 
“the manner in which the principle that the neutral flag should 
protect hostile property, was first introduced into the policy of the 
United States, and when and for what reason, it seems to have been 
abandoned.” . 

In the following early treaties of the United States the principle 
was to apply without qualification when one of the parties was at 
war and the other neutral: France, 1778; Netherlands, 1782; Swe- 
den, 1783; Prussia, 1785; Morocco, 1786; Spain, 1795; Algiers, 1795; 
Tripoli, 1796; and Tunis, 1797. The same principle was recognized 
in the armed neutrality, and Congress had directed that instructions 
be given to their cruisers to conform. This would doubtless have 
continued to be the policy of the United States if it had not been 
found in the first European war occurring after our independence 
that this stipulation afforded no protection to our carrying trade 
“ from the depredations of France, who acknowledged the principle, 
as from Great Britain, who disavowed it.” The American Govern- 
ment felt from every day’s experience that though these stipulations 
should have operated in our favor, they were of little avail. It 
therefore instructed John Quincy Adams, in negotiating a renewal 
of the treaties with Prussia and Sweden, to omit the articles which ` 
provided for this principle, “ and thus virtually declare that bellig- 
erent property should not be protected by the neutral flag.” In 
obedience to these instructions, although he made unavailing repre- 
sentations against them, Adams renewed the treaty with Prussia 
without stipulating that free ships should make free goods, but 
providing that the law of nations on the subject should be followed 
until a more favorable period for establishing the principle. That 
this was not considered the permanent policy of the United States 
was apparent from the language of the twelfth article of the Prus- 
sian treaty and from the treaties with France, of 1800, and with 
Algiers, of 1815, in which the principle was reasserted without any 
restriction. It appeared for the first time in our treaty with Spain 
in 1819, but with the proviso in question, that it should extend only 
to such nations as acknowledged the principle. In this modified 
manner it appeared in the treaty of 1824 with Colombia, of 1825 
with Central America, and of 1832 with Mexico. 

Livingston thought these facts showed that the principle of free 
ships making free goods, was considered by our Government a wise 
and humane policy, and that we had persevered for this purpose in 
endeavoring to establish it until the Government found that when- 
ever the principle operated in our favor it was disregarded by the 
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powers who acknowledged it and by those who disavowed it, Un- 
willing wholly to abandon the principle even under these circum- 
stances, our Government preserved it in subsequent treaties with a 
modification designed to save us from some of the disadvantages of 
its breach, and to induce the powers most opposed to it to see their 
true interest in its adoption, Obviously the proviso would not have 
been introduced if there had existed a well-founded hope that the 
article would have received the sanction of all the maritime powers 
without it, or that it would have been faithfully adhered to by them 
if they had agreed to it. The principal reason for adopting this 
proviso seems to have been an expectation that all the nations with 
whom we made treaties would agree to the article thus modified 
although they might otherwise object to it. Great Britain alone 
might take exception but, as she had made a similar stipulation with 
Portugal in 1654, she also might be induced by the exclusion implied 
in the proviso to come into the measure. 

Evidently believing that the reasons for adoption of the proviso 
had not been justified, Livingston advocated its abandonment and 
the insertion, in as many treaties as possible, of the unqualified 
principle that free ships should make free goods. We should then 
as a neutral enjoy its advantages in so far as it was respected, 
whereas the proviso automatically precluded the application of the 
principle in a war between two powers one of which had not agreed 
to it. 

As a corollary of the proposition that the flag gave its character 
to the property, he stated that it had been held to follow that neu- 
tral property found in an enemy vessel was good prize. A stipu- 
lation to this effect was introduced in the following treaties: 
France, 1800; Netherlands, 1782; Colombia, 1824; Central Amer- 
ica, 1825; and Mexico, 1832. This stipulation was not included 
in our treaties with Morocco, Algiers, Tripoli, or Tunis. In them 
the direct reverse was provided: that free ships should make 
free goods and, at the same time, that neutral property should 
be respected in enemy ships. Under the supposition that the 
policy of the United States was to engage as seldom as pos- 
sible in any wars, it seemed to be to our interest to extend neutral 
rights as far as possible and, therefore, this last clause ought 
also to be omitted. Livingston concluded with the statement that 
by the “existing law, neutral property is protected, although found 
in an enemy’s vessel; and I see no reason why we ought to be anxious 
to change it, although we contend for the principle that free ships 
shall make free goods.” 

On November 22, Secretary Livingston informed Minister Bu- 
chanan that the President, after having the opinion of the heads 
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of departments, had directed that the instruction be amended so as 
to omit the proviso in the first article and the subsequent stipulation 
that the neutral property of either of the parties in enemy ships 
should be good prize.1_ The President was determined to recur to the 
principles which governed the first American treaties in this respect, 
so far as to stipulate that free ships should make free goods, as be- 
tween the parties, without any condition, but not to carry the prin- 
ciple that the flag should give its character to the cargo so far as to 
make the property of either of the parties, one being neutral and the 
other belligerent, good prize if found in an enemy ship. “ This, 
being decided after solemn deliberation, may now, if it receives the 
sanction of the Senate, be considered as the settled policy of the 
Government.” 

Livingston thought the first principle would probably not be con- 
tested by Russia as it was in exact accordance with that of the armed 
neutrality, which originated with that power, but he thought Russia 
might possibly insist upon the further proposition that neutral 
property should be good prize in an enemy vessel. This, he ob- 
served, was a decided alteration of the existing law of nations, and 
although, theoretically considered, it was a consequence from the 
principle that the flag gave its character to the cargo, yet it might 
be fairly argued that it was a false theory founded on a misconcep- 
tion of the principal rule. That the neutral flag should protect 
all the property on board was not established from any fanciful 
idea that the cargo was supposed to be neutral because it was cov- 
ered by a neutral flag. That hostile property was found in neutral 
ships was supposed by the rule. It was protected, not because the 
flag was supposed to change it into neutral property, but to extend 
commerce and avoid some of the evils of war such as vexatious visits, 
seizures, and arrests. The rule would be more correctly expressed 
by saying the neutral flag should protect hostile property than by 
the figurative expression that free ships made free goods. This 
expression, considered literally, had given rise to this reasoning: 
If free ships made free goods, then the goods derived their character 
from the ships. If a neutral ship made the cargo neutral, though 
it belonged to an enemy, by the same rule a belligerent ship must 
make the cargo hostile property, though it belonged to a friend. 

Livingston thought it would rarely happen that we should find 
it convenient to use belligerent vessels to carry our neutral trade, 
but it was to our interest to give every possible freedom and exten- 
sion to commerce. ‘Therefore, although Buchanan was to endeavor 
to insert a provision that neutral property found in an enemy ship 
should be safe, yet he was not to make it a point in his negotiation 
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if the principle that the neutral flag protects hostile property should 
be admitted in its full extent. If it was agreed that neutral property 
in an enemy ship was free, it would be desirable to make a positive 
stipulation of both parts of the rule, as was done in all the treaties 
with the Barbary states. This was desirable because, although neu- 
tral property in a hostile ship was protected by the acknowledged 
law of nations, yet, in a case arising between two powers who had 
acknowledged by treaty the principle that free ships made free 
goods, the same process of erroneous reasoning mentioned above 
might perhaps be employed to show that, as between them, the false 
consequence should follow, of making neutral property good prize 
in an enemy ship. 

Although Buchanan was to press for the adoption of the rule of 
free ships making free goods, without the proviso that it should not 
protect the property of nations which did not acknowledge the prin- 
ciple, yet, if the proviso was made a condition without which he 
could not conclude a treaty, he was to yield the point, “it being 
considered as of some advantage even in that modified form.” 

On June 26, 1834, Secretary McLane informed the Minister in 
Russia that he was to endeavor to conclude a convention with Russia 
regulating the conduct of the two parties in case of war.! McLane 
gave no new instructions on this subject but referred to those of 
June 18, 1830, to Randolph and those of March 31, 1832, to 
Buchanan, which were to guide in all respects. 
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CHAPTER VIII 
THE WAR WITH MEXICO 
BLOCKADE INSTRUCTIONS 


On May 13, 1846, President Polk proclaimed that a state of war 
existed between the United States and Mexico. A confidential 
circular instruction sent out by the Secretary of State on May 14 
announced that “ a strict blockade of the ports of Mexico, both on the 
Atlantic and Pacific, will be immediately established.”* The em- 
ployment of the future tense and the fact that this circular was not 
for communication to the authorities and citizens of neutral states 
deprive it of the character of a notification of blockade. 

The Secretary of the Navy, on May 13, instructed Commodore 
Connor, who commanded the Home Squadron, that in the existing 
war he was to exercise all the rights that belonged to him as com- 
mander in chief of a belligerent squadron.” Connor was to declare 
and enforce a blockade of as many of the ports of Mexico as his force 
would enable him to do effectually, and he was to notify neutrals of 
his declaration, giving it all the publicity in his power. He was 
informed that his blockade must be “strict and absolute,” and only 
public armed vessels of neutral powers should be permitted to enter 
the Mexican ports which he should place in a state of blockade. 

On May 13 the Secretary of the Navy also sent instructions to 
Commodore Sloat who commanded the Pacific Squadron.” The 
Secretary called the Commodore’s attention to an instruction of June 
24, 1845,‘ in which this statement was made: “If you ascertain with 
certainty, that Mexico has declared war against the United States, 
you will at once possess yourself of the port of San Francisco, and 
blockade or occupy such other ports as your force may permit.” 
Commodore Sloat was now to be governed by those instructions, and 
when he established the blockade he was to allow neutrals 20 days to 
leave the blockaded ports. He was to render the blockade “ absolute 
except against armed vessels of neutral nations.” 


StrocKTon’s BLOCKADE PROCLAMATION 


Commodore Stockton, who succeeded Sloat as Commander of 
American forces in the Pacific, in carrying out this instruction issued 
a proclamation on August 19,° declaring “all the ports, harbors, 
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bays, outlets, and inlets, on the west coast of Mexico, south of San 
Diego, to be in a state of vigorous blockade, which will be made 
absolute except against armed vessels of neutral nations. All neutral 
merchant vessels found in any of the bays and harbors on said coast, 
on the arrival of the blockading force, will be allowed twenty days 
to leave.” 

Commodore Stockton’s instructions of August 20 to the Command- 
ers of the Warren and Cyane show that the former was to blockade 
the port of Mazatlan, and the latter, San Blas.1 The Commanders 
were to allow all neutral vessels found in those ports 20 days to 
leave, and they were to make the blockade absolute against all vessels 
except armed vessels of neutral nations. Nothing was said in the 
instructions about blockading any other ports, harbors, or bays on 
the west coast of Mexico south of San Diego. 


Tue PROCLAMATION EXPLAINED 


On December 24, 1846, Secretary of the Navy Mason sent a circu- 
lar letter to the commanding officers of the naval forces in the Pacific, 
on the subject of Commodore Stockton’s proclamation.? He said it 
was obvious that Commodore Stockton did not regard the extensive 
coast embraced within the limits specified as placed under blockade 
by the published notice, or any particular port in a state of blockade 
until a sufficient blockading force was actually present to enforce it. 
In authorizing conquest or blockade on the west coast the President 
had desired to subject neutral commerce to the lease possible incon- 
venience or obstruction compatible with the exercise of belligerent 
rights. The generality of the language employed by Commodore 
Stockton had seemed to excite alarm among neutrals in regard to 
shipments to Mexican ports and might have prevented such ship- 
ments. It was desirable to avoid any such interference in their com- 
mercial ventures in articles not contraband. Mason explained that 
the United States had at all times maintained that a lawful mari- 
time blockade required the actual presence of a sufficient force sta- 
tioned at the entrance of a port, sufficiently near to prevent communi- 
cation. The officers were to give public notice that, under Com- 
modore Stockton’s general notification, no port on the west coast of 
Mexico was regarded as blockaded unless there was “a sufficient 
American force to maintain it actually present, or temporarily 
driven from such actual presence by stress of weather, intending to 
return.” 
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The proclamation of Commodore Stockton was explained by Sec- 
retary of State Buchanan in a letter of December 29, 1846, to the 
British Minister.! Buchanan stated that while the general language 
employed by Stockton might be liable to misconstruction, it was 
“yet sufficiently apparent from the whole proclamation that he did 
not intend to establish a paper blockade.” This would have been 
equally unwarranted by his instructions and by the principles which 
the United States had maintained in regard to blockades ever since 
becoming an independent nation. Buchanan enclosed a copy of the 
whole Navy Department order of December 24, requesting that no 
part of it be made public except that which specified what the Gov- 
ernment of the United States recognized and would enforce as a 
lawful blockade under the law of nations. 


FURTHER STATEMENTS OF POLICY - 


In an instruction of April 27, 1847, to the Minister in Spain, 
Secretary Buchanan stated that the Spanish Government was the 
only Government which had complained of the manner in which 
Commodore Connor had enforced the blockade of the Mexican 
ports.? Buchanan explained that articles 15 and 16 of the treaty 
of 1795 with Spain recognized the principle of free ships making 
free goods and that under their stipulations vessels under the Span- 
ish flag enjoyed the right to carry the property of the enemy to any 
Mexican port not blockaded. “ This,” he stated, “could not be 
done by English or French vessels, or by those of any other neutral 
nation to which a similar right has not been secured by Treaty.” 

Secretary of the Navy Mason further explained the policy of the 
United States to the new Commander of the Naval Forces in the 
Pacific in an order of October 28, 1847.2 He said the policy from 
the beginning of the war had been to interfere as little as possible 
with neutral commerce; that the best service which the Navy could 
render was by lawful blockade to exclude from Mexican ports not 
occupied by American forces all foreign supplies, and especially, 
munitions and articles contraband, which would enable the enemy 
to protract the war. Furthermore, he held that no present advan- 
tage “should induce us to depart from that liberal interpretation 
of the laws of nations which we have always contended for as pro- 
tecting the interests of neutrals against the violent claims of 
belligerents.” 
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CHAPTER IX 
THE CRIMEAN WAR 


Marcy on NEUTRAL RicHurs 


Secretary of State Marcy on April 13, 1854} informed min- 
ister Buchanan in Great Britain that the British Minister had con- 
fidentially told him of the course Great Britain had determined 
to pursue in regard to neutral commerce in the event of an Euro- 
pean war. She proposed to follow the rules that free ships made 
free goods, except articles contraband of war, and that neutral prop- 
erty, not contraband, found in enemy ships was exempt from con- 
fiscation. Marcy said the United States had long favored the doc- 
trine that the flag should protect the cargo, and had endeavored 
to have it regarded and acted upon as a part of the law of nations. 
There now appeared to be a “ fair prospect of getting this sound and 
salutary principle incorporated into the international code.” 

Great Britain and France, he said, felt much concerned as to the 
course which American citizens would take in regard to privateer- 
ing. The American Government was “not prepared to listen to 
any proposition for a total suppression of privateering. It would 
not enter into any Convention whereby it would preclude itself 
from resorting to the Merchant marine of the country in case it 
should become a belligerent party.” 

The declaration which the British Government proposed to issue, 
Marcy stated, was “ distinct in interdicting to neutrals the coasting 
and Colonial trade with the belligerent if not enjoyed by them pre- 
vious to the war.” Regarding this trade, Great Britain had asserted 
principles in the wars resulting from the French Revolution before 
she issued her “ obnoxious orders in council,” which the United States 
held to be in violation of the law of nations. If she should still ad- 
here to these principles in the coming war and had occasion to apply 
them to American commerce, they would be seriously controverted by 
the United States and might “disturb our friendly relations with 
her and her allied belligerents.” The liberal spirit which Great 
Britain had indicated respecting cargoes under neutral flags and 
neutral property in enemy ships gave an implied assurance that she 
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would not again attempt to assert belligerent rights which were not 
“ well sustained by the well-settled principles of international law.” 

Marcy, in a note of April 14 to the Russian Chargé in the United 
States, made some observations on these points which he forwarded 
on the same date to the Minister in Russia.? As the United States 
had “altogether the most extended foreign trade” of any nation 
which would remain neutral in the approaching conflict, she was 
deeply interested in the policy which was likely to be pursued by the 
belligerents toward neutral commerce. Great Britain and France 
had determined to adopt a liberal policy during the coming conflict, 
and the United States did not doubt that Russia would also maintain 
the liberal spirit which had previously distinguished her conduct 
toward neutral powers. 

Marcy observed that in the earliest period of the American Re- 
public attempts were made to procure the recognition of the propo- 
sition that “ Free ships make free goods,” as a principle of interna- 
tional law. Those attempts were unavailing, and up to that time 
enemy property in a neutral vessel had been held liable to seizure — 
and confiscation. Russia had favored the liberal view of the ques- 
tion and France had been willing to concede the doctrine, but Great 
Britain, whose maritime ascendency had inclined her to maintain 
extreme doctrines in regard to belligerent rights, strenuously re- 
sisted. Marcy said it might “ now be regarded as a settled principle 
of maritime law that a neutral flag does not protect all the property 
under it.” Notwithstanding this rule, it was quite certain that 
Great Britain and France in the coming war would refrain from 
seizure of any property found under a neutral flag except articles 
contraband of war. They would also respect neutral property not 
contraband, found in any enemy ship, but, as the international code 
protected their property thus situated, this was no concession to 
neutrals. The application of the principle that free ships made free 
goods to a single war and as a mere relaxation of an admitted 
belligerent right did not fulfill the expectations of the American 
Government. It claimed the principle “as belonging to the inter- 
national code ” and wished to have it recognized by all nations and 
observed in all future wars. In the efforts of the United States to 
accomplish this object it hoped for the “ powerful coöperation of 
the Emperor of Russia.” 

Marcy stated that the United States had ther etofore contended for 
the relaxation of other severe rules enforced by belligerents against 
neutral commerce contrary to the law of nations. She had asserted 
the right of neutrals to carry on the coasting and colonial trade of 
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a belligerent which had opened to them this trade even after the 
commencement of hostilities. How far such a right, if now claimed 
by neutrals, would be resisted by the belligerents in the coming war 
was not known, and perhaps there might be no occasion to define 
the extent of neutral rights in this respect. If the Emperor of 
Russia should open the coasting trade in his dominions to ships of 
all nations not at war with him, “a grave question would then arise 
as to the right of his enemies to interfere with neutrals in carrying 
it on at Russian ports not actually besieged or blockaded.” 

To neutral nations, and especially to the United States as “ the prin- 
cipal among them,” Marcy stated that the views of Russia on the 
subjects above mentioned would be most desirable and important 
information in the event of a war. 


Marcy’s PROPOSAL OF A GENERAL DECLARATION 


On April 28, 1854, Secretary Marcy acknowledged receipt from the 
British and French Ministers of the declaration of their Governments 
_ regarding the rule which for the time would be observed toward 
powers with which they were at peace. The President had directed 
Marcy to express satisfaction that the principle that free ships 
made free goods was to have a qualified sanction by the practical 
observance of it in the existing war by both Great Britain and France. 
Notwithstanding the sincere gratification which the declaration had 
given the President, it would have been enhanced if the rule alluded 
to had been announced as one which would be observed not only in the 
existing war, but in every future war in which these powers should be 
engaged. The unconditional sanction of this rule by the British and 
French Governments, together with the practical observance of it in 
the existing war would cause it to be “ henceforth recognised through- 
out the civilized world as a general principle of international law.” 
The American Government from its very commencement had labored 
for its recognition as a neutral right, and France, Russia, Prussia, 
and other nations had, in various ways, “fully concurred with the 
United States in regarding it as a sound and salutary principle, in 
all respects proper to be incorporated into the law of nations.” 

Marcy then made the important statement that to settle the prin- 
ciple that free ships made free goods, except articles contraband of 
war, and to prevent it from being called again into question from any 
quarter or under any circumstances, “the United States are desirous 
to unite with other powers in a declaration that it shall be observed 
by each hereafter, as a rule of international law.” 

The exemption of neutral property, not contraband, from seizure 
and confiscation when laden on board an enemy vessel, was a right 
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then generally recognized by the law of nations and the President 
was pleased to perceive from the British and French declaration 
that the course to be pursued by their cruisers would not bring it 
into question in the existing war. 

In an instruction of May 9, 1854, to the Minister in Russia, Secre- 
tary Marcy enclosed a copy of his note of April 28 to the British 
Minister, stating that a similar one had been sent to the French Min- 
ister. He called attention to the suggestion he had made “for a 
convention among the principal maritime nations to unite in a decla- 
ration that Free ships should make free goods except articles contra- 
band of war.” He observed that this doctrine had theretofore had 
the sanction of Russia and that Great Britain was the only consider- 
able power which had theretofore “made a sturdy opposition to it.” 
As she had yielded the principle in the existing war, she thereby 
recognized its justice and fairness and would hardly be consistent if 
she should withhold her consent to an agreement to have it thereafter 
regarded as a rule of international law. He had “thrown out the 
suggestion ” to Great Britain and France to adopt this as a rule to 
be observed in all future wars, and the President might instruct him 
to make the direct proposition to those and to other powers. The 
Minister was to ascertain the views of the Russian Emperor on the 
subject, if an opportunity should occur. If Russia, Great Britain, 
and France should concur with the United States in declaring this 
to be the doctrine of the law of nations, Marcy did not doubt that 
the other nations of the world would at once give their consent and 
conform their practice to it. As the decisions of the Admiralty 
courts in the United States and in other countries had frequently 
affirmed the doctrine that a belligerent might seize and confiscate 
enemy property found in a neutral vessel, the general consent of 
nations was therefore necessary to change it, and this seemed to 
Marcy to be a most favorable time for such a salutary change. 


CONVENTION WITH RUSSIA 


Marcy’s suggestion resulted in a convention with Russia regarding 
neutral commerce, signed at Washington July 22, 1854.2 By it 
the two parties recognized “as permanent and immutable” the 
principles that free ships should make free goods, with the exception 
of articles contraband of war, and that the neutral property in 
enemy vessels was not subject to confiscation unless contraband of 
war. They agreed to apply these principles to the commerce and 
navigation of all such powers and states as should consent to adopt 
them on their part as permanent and immutable. 
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These provisions of article 1 were followed by a statement in 
article 2 that the two parties “reserve themselves to come to an 
ulterior understanding as circumstances may require, with regard 
to the application and extension to be given, if there be any cause 
for it, to the principles laid down in the 1st Article.” It was stipu- 
lated in article 3 that all nations which should consent to accede to 
the rules of article 1, by a formal declaration stipulating to observe 
them, should enjoy the rights resulting from such accession as they . 
should be enjoyed and observed by the signatory powers. 


PROPOSALS FOR A SYSTEM OF CONVENTIONS 


In a note of August 7, 1854, Secretary Marcy called attention of 
the Minister in Great Britain to the fact that the United States had 
“strenuously contended for the doctrine that free ships make free 
goods, contraband articles excepted.”? He did not believe there was 
a maritime power which had not incorporated the doctrine in some 
of its treaties, but Great Britain had constantly refused to regard it as 
a rule of international law. Her Admiralty courts had rejected it and 
the American courts had followed after them. When Great Britain 
and France agreed to act upon that principle during the existing war 
with Russia, the United States believed a fair occasion was presented 
for obtaining the general consent of commercial nations to recognize 
it as a principle in international law. An intimation of a wish on 
the part of the United States to accomplish this object was conveyed 
to the Russian Government, and a convention between the two parties 
recognizing the principle was signed July 22. Marcy enclosed a 
project of a similar convention to be proposed to Great Britain, men- 
tioning that France, as well as other powers, would be invited to enter 
into the same arrangement. Regarding the second principle of the 
convention, that neutral property, not contraband, found in enemy 
vessels should be exempt from confiscation, Marcy said it was not 
contested as was the first. There was, however, an obvious propriety 
in embracing them both as, if the second were omitted, it might again 
be questioned in consequence of the establishment of the principle that 
the neutral flag protected the property uncer it. An attempt might 
then be made to infer from that principle that the flag determined the 
character of the property. 

Secretary Marcy informed the Minister that he did not expect 
any serious opposition to the proposed convention except from Great 
Britain. But for British resistance to the principle that free ships 
should make free goods, with the exception of contraband articles, 
it would long have been regarded as a well established rule of inter- 
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national law. He stated that Great Britain had impliedly admitted 
the justice of the principle by adopting it as a guide for conduct in 
the existing war; that if it was fair toward neutrals to act upon it 
at the time, it would be difficult for the British Government to 
devise good reasons for not observing it in all future wars. Finally, 
the Secretary was confident that the Minister would be able to over- 
come any reluctance on the part of the British Government to adopt 
it as a rule of international law. 

In an instruction of the same date to the Minister in France, 
Marcy enclosed a project of a convention similar to the one which 
had been concluded between the United States and Russia, to be 
proposed to the French Government.' His observations regarding 
the convention were almost the same as those made to the Minister 
in Great Britain. - 

The Government of the United States proposed to the other Gov- 
ernments of Europe and to those in America, a convention like that 
entered into between the United States and Russia. As a result of 
these proposals, conventions were signed with the Two Sicilies on 
January 13, 1855, and with Peru on July 22, 1856.2? A treaty of 1858 
with Bolivia, embodying the principles of the convention with 
Russia, as well as other principles relating to neutral commerce, is 
considered in the following chapter. 


MESSAGE OF PRESIDENT PIERCE 


In a message to Congress of December 4, 1854, President Pierce 
mentioned that the foreign commerce of the United States had 
“reached a magnitude and extent nearly equal to that of the first 
maritime power of the earth, and exceeding that of any other.” ° 
This great interest, he considered, should be properly protected. 
Long experience had shown that in general, when the principal 
European powers were at war, the rights of neutral trade were in 
danger. During the progress of the War of American Independence, 
this consideration had led to the formation of the armed neutrality, 
a primary object of which was to assert the doctrine that free ships 
made free goods except in case of articles contraband of war. From 
the very commencement of our national being this doctrine had been 
a cherished idea of American statesmen. Every maritime power 
had recognized the principle at some time by treaty and it might 
have come to be universally respected as a rule of international law 
but for the refusal of one power. The principle was generally 
admitted to be a sound and salutary one, so much so that Great 
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Britain and France announced their purpose to observe it during 
the existing European war. This appeared to afford an occasion 
for the United States to renew efforts to make the doctrine “a 
principle of international law, by means of special conventions.” 
Accordingly a proposition embracing this rule that free ships should 
make free goods except articles contraband of war, and the rule that 
neutral property not contraband, found in enemy ships, should be 
exempt from confiscation, was submitted to Governments of Europe 
and America. Russia had agreed to a convention on July 22, and 
the King of Two Sicilies had expressed his readiness to enter into a 
convention on the subject. The King of Prussia approved the proj- 
ect of a treaty to the same effect, but proposed a separate article 
providing for the renunciation of privateering. 

President Pierce stated that such an article obviously was much 
desired by nations having navies large in proportion to their foreign 
commerce. If it were adopted as an international rule, the commerce 
of a nation having a comparatively small navy would be very much 
at the mercy of its enemy in case of war with a power of decided 
naval superiority. The bare statement of the condition in which the 
United States would be placed, after having surrendered the right 
to resort to privateers, in the event of a war with a belligerent of 
naval supremacy, would show that the American Government “ could 
never listen to such a proposition.” The navy of the first maritime 
power in Europe was at least ten times as large as the American 
Navy, and the foreign commerce of the two countries was nearly 
equal and about equally exposed to hostile depredations. In war be- 
tween the two powers, without resort to our mercantile marine, the 
means of our enemy to inflict injury upon our commerce would be 
tenfold greater than ours to retaliate. We could not extricate our 
country from this unequal condition with such an enemy, “ unless 
we at once departed from our present peaceful policy and became a 
great naval power.” Nor would the United States be better situated 
in a war with one of the secondary naval powers. Though the naval 
disparity would be less, the greater extent and more exposed condi- 
tion of our widespread commerce would give any of them a like 
advantage over us. 

The President considered that the proposition for the renuncia- 
tion of privateering in case the United States should be forced into 
war with a great naval power was not entitled to more favorable 
consideration than would be a proposition to agree not to accept the 
services of volunteers for operations on land. The proposal was 
professedly founded upon the principle that private property of 
unoffending noncombatants, though enemies, should be exempt from 
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the ravages of war; but the proposed surrender went but little way 
in carrying out that principle, which equally required that such pri- 
vate property should not be seized or molested by national ships of 
war. If the leading European powers should concur in proposing 
as a rule of international law to exempt private property upon the 
ocean from seizure by public armed vessels as well as by privateers, 
the United States would “readily meet them upon that broad 
ground.” 


CHAPTER X 
THE DECLARATION OF PARIS 


AMERICAN ADHERENCE INVITED 


The representatives of Austria, France, Great Britain, Prussia, 
Russia, Sardinia, and Turkey, on April 16, 1856, adopted at Paris 
a declaration concerning maritime law. This declaration was com- 
municated to the Government of the United States by all of these 
states except Great Britain and Turkey, for the purpose of obtaining 
American adhesion to its principles. These principles were: 


“1, Privateering is, and remains, abolished ; 

“9. The neutral flag covers enemy’s goods, with the exception 
of contraband of war; | 

“3. Neutral goods, with the exception of contraband of war, 
are not liable to capture under enemy’s flag ; 

“4, Blockades, in order to be binding, must be effective; that 
is to say, maintained by a force sufficient really to prevent access 
to the coast of the enemy.” ? 


Accompanying the declaration was a protocol, No. 24, containing 
two propositions: first, that the four above principles should be in- 
divisible and, second, that the powers which had signed or might 
accede to the declaration should not enter into any arrangement re- 
garding the application of the right of neutrals which did not at 
the same time rest on the four principles which were the object of 
the declaration.’ 

REPLY OF THE UNITED STATES 


Secretary of State Marcy on July 28, 1856, reported to the diplo- 
matic representatives at Washington of Austria, France, Prussia, 
Russia, and Sardinia, the stand of the American Government on 
the principles of the declaration.? He mentioned that two years 
earlier the President had submitted to maritime nations proposi- 
tions substantially the same as the second and third principles and 
had asked their assent to them as permanent principles of inter- 
national law. Some governments with which negotiations were 
opened had signified their acceptance of those propositions, while 
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others were inclined to defer action until the return of peace. The 
proceedings of the Paris Congress would defeat the pending negotia- 
tions of the United States if the two propositions of protocol No. 24 
were acceded to. The Secretary thought that, as these two proposi- 
tions were not a part of the declaration, any nation was at liberty 
to reject either or both and to act upon the declaration without restric- 
tion, acceding to it in whole or in part. All powers ought to act 
upon this distinction if they thought proper. Those acceding to the 
declaration and the subsequent restrictions would assume an obliga- 
tion which took from them the liberty of assenting to the proposi- 
tions submitted by the United States, unless they at the same time 
surrendered “a principle of maritime law which has never been 
contested—the right to employ privateers in time of war.” 

Marcy said the United States was most anxious to see the second 
and third principles of the declaration incorporated into the code of 
maritime law and thus placed beyond future controversy or ques- 
tion. He thought such a result which would secure so many advan- 
tages to neutral commerce might have been reasonably expected but 
for the proceedings of the Paris Congress which required them to 
be purchased by too costly a sacrifice—the surrender of a right 
which might well be considered “essential to the freedom of the 
seas.” It was much regretted that the powers represented at Paris, 
fully approving the two principles, should have “endangered their 
adoption by uniting them to another inadmissible principle, and 
making the failure of all, the necessary consequence of the rejection 
of any one.” 

Marcy considered that the fourth principle regarding blockades 
could hardly be regarded as one falling within that class with which 
it was the object of the Congress to interfere, for the rule concerning 
binding blockades had not for a long time been regarded as uncertain 
or the cause of any deplorable disputes. If there had been any dis- 
putes regarding blockades the uncertainty was about the facts but 
not the law. Those nations which had resorted to what were appro- 
priately regarded as “paper blockades” had rarely, if ever, under- 
taken afterwards to justify their conduct on principle, but had 
generally admitted the illegality of the practice and indemnified the 
injured parties. What was to be adjudged a force sufficient really to 
prevent access to the coast of the enemy had often been a severely 
contested question, and certainly the declaration, which merely reiter- 
ated a generally undisputed maxim of maritime law, did nothing 
toward relieving the subject of blockade from that embarrassment. 

Regarding the right to employ privateers, which was declared 
abolished by the first principle, Marcy stated it was as clear as the 
right to use public armed ships and as incontestable as any other 
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belligerent right. By taking this subject into consideration Marcy 
considered the Congress had gone beyond its professed object, which 
was to remove the uncertainty on points of maritime law, and had 
sought to change a well-settled principle of international law. 

Marcy thought it was fair to presume that the strong desire to 

ameliorate the severe usages of war by exempting private property 
upon the ocean from hostile seizure, to the extent it was usually 
exempted on land, was the chief inducement which led the Congress 
to declare privateering abolished. If this was the object of the 
declaration adopted at Paris, the Congress had fallen short of the 
proposed result by not placing individual effects of belligerents be- 
yond the reach of public armed ships as well as privateers. If such 
property was to remain exposed to seizure by naval ships of the 
adverse party, it was difficult to perceive why it should not in hke 
manner be exposed to seizure by privateers which were in fact 
but another branch of the public force of the nation commissioning 
them. : 
If the principle of capturing private property upon the ocean were 
given up, that property should be as secure from molestation by 
public armed vessels as by privateers; but if that principle were 
adhered to, it would be worse than useless to attempt to confine 
the exercise of the right of capture to any particular description of 
the public force of the belligerents. Every nation which authorized 
privateers was as responsible for their conduct as it was for that 
of its navy and would as a matter of prudence take proper pre- 
caution against abuses. If a distinction were attempted, it would 
be very difficult to define the particular class of the public maritime 
force which should be regarded as privateers. 

The United States considered that powerful navies and large stand- 
ing armies, as permanent establishments, were “ detrimental to na- 
tional prosperity and dangerous to civil liberty ”; that expense in 
keeping them up was burdensome to the people; that they were in 
some degree a menace to peace among nations; that a large force 
ever ready to be devoted to the purposes of war was a temptation 
to rush into it. The United States had ever been adverse to such 
an establishment and could never acquiesce in any change of inter- 
national law which might render it necessary to maintain a powerful 
navy or large standing army in time of peace. 

Marcy felt that “It certainly ought not to excite the least sur- 
prise that strong naval powers should be willing to forego the prac- 
tice, comparatively useless to them, of employing privateers upon 
condition that weaker powers agree to part with their most effec- 
tive means of defending their maritime rights.” If the use of priva- 
teers were abandoned, the American Government “seriously appre- 
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hended ” that the dominion over the seas would be surrendered to 
powers with large navies. 

Those nations which had at any time the control on the ocean 
would be strongly tempted to regulate its use in a manner to pro- 
mote their own interests. The ocean was the common property of 
all nations and each should retain all the means it possessed to 
defend the common heritage. The injuries likely to result from sur- 
rendering the dominion of the seas to one or a few nations with 
powerful navies arose mainly from the practice of subjecting private 
property on the ocean to seizure by belligerents. Justice and human- 
ity demanded that this practice should be abandoned and that the 
rule in relation to such property on land should be extended to it 
when found upon the high seas. 

The President therefore proposed to add to the first proposition 
in the declaration of the Congress at Paris, the following words: 
“and that the private property of the subjects or citizens of a 
belligerent on the high seas, shall be exempted from seizure by public 
armed vessels of the other belligerent, except it be contraband.” 
Thus amended, the Government of the United States would adopt it, 
together with the other three principles of the declaration. Should 
the amendment be unacceptable, the President would approve the 
second, third, and fourth propositions, independently of the first. 
Without the proposed modification of the first principle, he could 
not convince himself that it would be wise or safe to change the 
existing law in regard to the right of privateering. 

In connection with this subject, Marcy considered that a due regard 
for neutrals seemed to require “ some modification, if not an abandon- 
ment of the doctrine in relation to contraband trade.” Neutral 
nations should not be injuriously affected in their commercial 
intercourse by those. choosing to involve themselves in war, provided 
the citizens of such neutral nations did not directly interfere with 
belligerent military operations. The laws which interdicted all 
trade with besieged or blockaded places afforded all the remedies 
against neutrals that the belligerent parties could justly claim. A 
further interference with the ordinary pursuits of neutrals in no 
way to blame for the state of hostilities was contrary to the obvious 
dictates of justice. If this view of the subject could be adopted, the 
right of search, which had been the source of so much annoyance 
and so many injuries to neutral commerce, would be restricted to 
such cases only as justified the suspicion of an attempt to trade wit 
places actually in a state of siege or blockade. Though the United 
States did not propose to embarrass the other pending negotiations 
regarding the rights of neutrals by pressing for this change in the 
law of contraband, she would be ready to give it her sanction 
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“ whenever there is a prospect of its favorable reception by other 
maritime powers.” 

A copy of this long note of July 28 was sent to diplomatic repre- 
sentatives of the United States in American and European countries 
with the exception of Great Britain.1 With it Secretary of State 
Marcy sent an instruction directing each representative to propose 
that the Government to which he was accredited should “ enter into 
an arrangement for the adherence of the United States to the four 
principles of the declaration,” provided the first of them was 
amended as specified in the note of July 28. 

In the same instruction Secretary Marcy stated that it was im- 
portant for the President to know how these Governments would 
treat American privateers in case the United States should be at war 
with any other power which had acceded to the declaration. Though 
the President did not seriously apprehend that American rights in 
regard to the employment of privateers would be directly or indi- 
rectly affected by the new state of things which might arise out of the 
proceedings of the Paris Congress, yet it would be gratifying to him 
to be assured by each of these Governments “ that no new complica- 
tions in our relations with it are likely to spring from those 
proceedings.” . 

MeEssaGE OF PRESIDENT PIERCE 


President Pierce informed Congress on December 2, 1856, that the 
two principles for the security of maritime commerce submitted by 
the United States in 1854 to the consideration of maritime nations 
“ were not presented as new rules of international law, having been 
generally claimed by neutrals, though not always admitted by bel- 
ligerents.”? Russia and several neutral powers had promptly ac- 
ceded to these propositions, and France and Great Britain, in com- 
mon with most European states, while forbearing to reject, did not 
affirmatively act upon the overtures of the United States. While the 
question was in this position the declaration of Paris was issued, 
containing the two principles which the American Government had 
submitted nearly two years before, and added to them the proposi- 
tions that “ Privateering is and remains abolished ” and that “ Block- 
ades in order to be binding must be effective.” The United States 
was invited to accede to this declaration by all the powers represented 
at Paris except Great Britain and Turkey. 

To the last of these two additional propositions—that in relation 
to blockades—the President thought there could certainly be no ob- 
jection. As to the article regarding privateering, he repeated in 
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summary form the essence of Marcy’s statements on the subject in 
his note of July 28. He mentioned that the amendment proposed 
on that date had not been rejected; that several governments had 
delayed definitive action upon it for the purpose of consulting with 
others; that the Emperor of Russia had entirely and explicitly ap- 
proved that modification and would cooperate in endeavoring to 
obtain the assent of other powers; and that assurances of a similar 
nature had been received from the Emperor of the French. Finally, 
the President stated that the present aspect of this important subject 
allowed us “to cherish the hope that a principle so humane in its 
character, so just and equal in its operation, so essential to the pros- 
perity of commercial nations”? would command the approbation of 
all maritime powers, and thus be incorporated into the code of 
international law. 


Progect or 1857 


In January and February 1857, Secretary Marcy sent to the 
American Ministers in Great Britain, France, Prussia, Austria, 
and Denmark a draft of a convention to be proposed to those 
Governments.: This draft embodied the principles of the decla- 
' ration of Paris with the addition of the amendment proposed on 
July 28, 1856. Marcy thought the form of the draft might appear 
a little incongruous, but thought any considerable change of lan- 
guage might open a discussion which would delay the negotiation. 
He admitted that the amendment to the first principle of the declara- 
tion in the main accomplished the object proposed by the second and 
third principles. If it had been intended to reach the object con- 
templated by the amendment when the declaration was under con- 
sideration, the proposition contained in it would doubtless have been 
presented in a form varying from that in the draft. However, if 
these principles were acceptable there would probably be no objection 
to the form of the draft. 

Early in April the new Secretary, Mr. Cass, informed these 
Ministers that they were to suspend negotiations on the subject of 
modifying the rules of maritime law.? The President had not yet had 
time to examine the “ questions involved ” and he deemed it necessary 
to do so before further steps in the matter were taken. 


TREATIES WITH Botivia, HAITI, AND THE DoMINICAN REPUBLIC 


The treaty between the United States and Bolivia concluded 
May 13, 1858, was unique in its provisions relating to war-time com- 
merce and showed the effect of the pending negotiations on the 
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subject.! Article 9, which provided for asylum of ships of the 
parties, included a statement that the provisions of the article should 
apply to private vessels of war as well as public, until the parties 
might “ relinquish the right of that mode of warfare, in considera- 
tion of the general relinquishment of the right of capture of private 
property upon the high seas.” Article 15 contained the customary 
provision appearing in Latin American treaties providing for free- 
dom of war-time commerce from port to port of the enemy. Article 
16 contained the provision of the Russian treaty of 1854 by which the 
two parties recognized as permanent and immutable the principles 
that free ships made free goods and that neutral property in enemy 
ships was not subject to confiscation. Article 17 contained a list of 
contraband articles limited strictly to arms and war supplies. 
Article 18 defined a blockaded port as one “ actually attacked by a 
belligerent force capable of preventing the entry of the neutral.” 

Treaties containing similar provisions relating to neutral com- 
merce were concluded with Haiti in 1864 and with the Dominican 
Republic in 1867. The only essential variations were that they con- 
tained no definition of an effective blockade and that the latter 
treaty did not contain the statement of article 9 of the Bolivian 
treaty about a possible relinquishment of the right of capture of ` 
private property on the high seas. 


Views or SECRETARY CAss 


In a long instruction of June 27, 1859, to the Minister in France, 
Secretary of State Cass gave the views of the American Govern- 
ment on questions of maritime trade which might be affected by the 
war which had broken out in Europe. Within the next two weeks 
he sent a copy of this instruction to the American representatives in 
Great Britain, Russia, Austria, Netherlands, Portugal, Prussia, 
Spain, Sweden, and Two Sicilies. He considered it important that 
these views should be communicated to the European powers prin- 
cipally interested, and that the various representatives of the United 
States in Europe should upon all fitting occasions explain these views 
to the Governments to which they were accredited and should invoke 
their aid toward the attainment of the objects indicated. They were 
to communicate, for the information of the European Governments, 
the views entertained by the United States on those points of inter- 
national law presented in the instruction, which we considered estab- 
lished and entitled to the support of all powers. Minister Mason was 
to carry into effect these instructions in France. 

The Secretary stated that there were three principal subjects con- 
nected with the rights of belligerent and neutral powers which 
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required the dispassionate consideration of all governments’ desirous 
of preventing the most serious complications. On each of these 
three questions he explained fully the views of the American 
Government. 

1. The status of enemy property found in a neutral vessel. “With 
respect to the protection of the vessel and cargo by the flag which 
waves over them, the United States look upon that principle as estab- 
lished, and they maintain that belligerent property on board a neu- 
tral ship is not liable to capture.” The doctrine permitting forcible 
entrance to a neutral vessel and seizure of enemy goods found there 
had been practically repudiated by every modern commercial nation 
by entering into treaty stipulations providing for its abandonment. 

During the Crimean War, Great Britain, France, and Russia 
avowed their adherence to the doctrine of immunity, the latter two 
without limitation of time, and Great Britain, for the time, “to 
preserve the commerce of neutrals from all unnecessary obstruction.” 
No disposition had been manifested by any of the states relinquishing 
the pretension to resume its exercise, nor was it to be expected that 
if such an effort were made it would be tamely accepted. The 
United States felt justified in considering the freedom of neutral 
vessels from interruption when carrying belligerent property an 
“established principle of intercommunication which ought to be 
respected as such by all commercial nations.” Furthermore, the 
Declaration of Paris protected the property of each of the signatory 
states, when engaged in hostilities, from capture on board a neutral 
ship by an enemy a party to the same act. It was not necessary that a 
neutral power should have announced its adherence to the declara- 
tion in order to entitle its vessels to the immunity promised, because 
the privilege of being protected was guaranteed to belligerent co- 
parties to that act, and protected their property from capture when- 
ever found in a ship belonging to a neutral nation. Although the 
United States had declined to become a party to the Paris Con- 
ference, that circumstance did not affect our position. 

2. The system of blockades. The investment of a place by sea and 
land with a view to its reduction, preventing it from receiving sup- 
plies of men and material necessary for its defense, was a legitimate 
mode of prosecuting hostilities to which there could be no reasonable 
objection so long as war was recognized as an arbiter of national 
disputes. But the blockade of a coast or of commercial positions 
along it, without any regard to ulterior military operations, and 
with the real design of carrying on a war against trade, was a pro- 
ceeding which it was difficult to reconcile with reason. Unfortu- 
nately, however, this right had been long recognized by the law of 
nations. 
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There could be no reasonable doubt that, by the original theory of 
blockades, they were considered as a military means of reducing in- 
vested places and that upon this narrow foundation the immense 
superstructure which overshadowed the commercial intercourse of 
the world had been erected by belligerent powers. In justification 
of the view John Marshall’s statement of September 20, 1800, was 
quoted. Furthermore, Vattel and Lord Stowell had borne out this 
view. 

However, the principal subject of controversy related to the extent 
of the force by which a blockade must be maintained in order to be 
lawful. The law of nations required that the force should be ade- 
quate, and the Paris Conference had incorporated this into their 
declaration. But experience had shown how inefficient was such an 
injunction to stay the aggressive spirit of belligerents, and the his- 
tory of paper blockades constituted a memorable and most instruc- 
tive chapter in the annals of modern warfare. Whole countries had 
been declared in a state of blockade “ with as much apparent con- 
fidence in the justice of the measure as if their coasts could be her- 
metically closed by a single armed cruiser.” If blockades were con- 
fined to places actually invested, this source of disputes would dis- 
appear; for it would be in the interest of the investing power to 
support its operations with a sufficient force in order to bring the 
enterprise to a speedy termination. 

3. The doctrine of contraband of war. This had been another 
prolific subject of dispute and animosity in the progress of the hos- 
tilities which had latterly disturbed world peace. The right to 
intercept contraband should be permitted to do as little injury as 
possible to the commerce of the world, and should be rigidly con- 
fined within the narrowest limits compatible with an honest bel- 
ligerent policy; and in the opinion of the American Government, 
those limits ought to be made to include only arms and munitions of 
war. As a means of annoyance, this prohibition against carrying 
to a belligerent country articles useful for military purposes was of 
little practical value to its enemy. It found its way into the code 
of nations when the means of supply were much more restricted and 
before the progress of improvement had made it possible for almost. 
every nation to provide itself with whatever it might want for of- 
fensive or defensive operations. No state would ever be reduced 
because its enemy might have it in his power to seize and confiscate 
supplies under the name of contraband of war. 

The law of contraband was lamentably vague, and it was scarcely 
possible that an extensive war should prevail upon the ocean without 
a belligerent attempt to draw articles of general consumption into 
the class of contraband. The day was rapidly coming, if it had not 
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already come, “ when such encroachments will be prevented, at the 
expense, 1f necessary, of an armed opposition.” 

There was no accepted enumeration of the articles called contra- 
band. In the absence of a specific list and of clear fixed principle, 
no method was provided by which disputes inseparable from this 
state of things might be amicably adjusted. The evils were there- 
fore so obvious that able commentators had proposed special treaties 
among nations regulating these embarrassing questions. ‘The United 
States had adopted this policy and had entered into conventional ar- 
rangements with several Latin American states and with some of the 
principal European commercial powers. But these partial arrange- 
ments, though useful as far as they went, were very inadequate be- 
cause they established no uniform rule and because they applied only 
to the parties themselves, leaving their relations in this respect with 
other parties to be governed by the code which had proved itself 
so unworthy of confidence. 

Cass considered the law of contraband a shifting one, embracing 
new articles from time to time as they became applicable to military 
purposes. The discussion then going on regarding the military 
character of coal and whether it was now excluded from general 
commerce as contraband, was a striking illustration of the tendency 
to enlarge the power of prohibition and seizure. This article, not 
exclusively nor even principally used in war, entered into general 
consumption in the arts of peace, to which it was vitally necessary. 
The attempt to enable belligerent nations to prevent all trade in 
coal had no just claim for support in the law of nations, and the 
United States avowed their determination to oppose it so far as 
their vessels were concerned. 

Secretary Cass, in an instruction of December 31, 1859, to the 
Chargé in France, stated that the approaching assemblage of the 
representatives of several European powers at Paris might afford 
favorable opportunity for ascertaining the prevailing sentiment 
respecting the measures proper to be adopted for defining more 
accurately the rights of belligerents.1 The views of the United States 
upon this subject had been made known to the commercial states of 
Europe, and their cooperation had been invoked. The breaking out 
of the late war had furnished a proper opportunity for this procedure 
on our part, but the peace had unexpectedly intervened before the 
views of the American Government reached Europe. Though pre- 
sented as soon as received by the American representatives, still the 
then existing state of things did not require the immediate action 
which a general war would have demanded. The American pro- 
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positions, however, had been received with a good deal of favor, 
though no definite arrangement had yet been made with any power. 
Secretary Cass anticipated “with great confidence, that they will 
ére long receive general assent, and will become the law of the 
world.” 

Cass thought it might be within the Chargé’s power, by informal 
communication with the statesmen convened at Paris, to explain 
fully the American views on the subject of war-time commerce. He 
said the provision in the protocol of the Paris Conference, which 
undertook to deprive the parties of the power to enter into any ar- 
rangement regarding neutral rights which did not at the same time 
recognize the four principles laid down by that conference, had had 
a teridency to delay the desired action of some of the powers. Cass 
felt that the provision “ was an invidious one and ought not to have 
been adopted, directed as it was principally against the United 
States.” 


CHAPTER XI 
THE CIVIL WAR 


Tue PrReESIDENT’s BLOCKADE PROCLAMATIONS 


President Lincoln in a proclamation of April 19, 1861, stated 
that he had “deemed it advisable to set on foot a blockade” of the 
ports within the States of South Carolina, Georgia, Alabama, 
Florida, Louisiana, and Texas, in pursuance of the laws of the 
United States and of the law of nations.: For this purpose a com- 
petent force would be posted so as to prevent entrance to and exit 
of vessels from these ports. If, with a view to violating such block- 
ade, a vessel should approach, or should attempt to leave the ports, 
“she will be duly warned by the Commander of one of the blockad- 
ing vessels, who will endorse on her register the fact and date of 
such warning, and if the same vessel shall again attempt to enter or 
leave the blockaded port, she will be captured and sent to the nearest 
convenient port, for such proceedings against her and her cargo as 
prize, as may be deemed advisable.” By a proclamation of April 27, 
ihe President extended the blockade to the States of Virginia and 
North Carolina, stating that an efficient blockade of the ports of 
those States would also be established? 


INSTRUCTIONS TO BLOCKADING VESSELS 


In an instruction of May 1, 1861, the Secretary of the Navy called 
the attention of the Commander of the Coast Blockading Squadron 
to the two proclamations of the President, stating that the Com- 
mander was to “duly notify neutrals of the declaration of blockade, 
and give to it all the publicity ” in his power.* The blockade was 
to be “strict and absolute, and only public armed vessels of foreign 
powers should be permitted to enter the ports which are placed in a 
state of blackade.” Neutral or foreign vessels already in the ports 
were to be given a reasonable number of days to leave. The Secre- 
tary said it would “not be improper to state to you that a lawful 
maritime blockade requires the actual presence of an adequate force 
stationed at the entrance of the port sufficiently near to prevent 
communication.” No neutral or foreign vessel proceeding toward 
the entrance of a blockaded port was to be captured or detained if 
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it had not previously received from one of the Blockading Squadron 
a special notification of the existence of the blockade, which “ must 
be inserted in writing on the muster roll of the neutral vessel.” 
Finally, the Secretary stated that the United States had at all times 
maintained these principles on the subject of blockade and the Com- 
mander was not to attempt the application of penalties for a breach 
of blockade except in cases where his right was justified by these 
rules. 
SEWARD’s EXPLANATIONS 


Secretary of State Seward explained the American intentions 
regarding the blockade, in conferences with the British Minister at 
Washington. Lord Lyons reported to the British Foreign Office 
that on April 29 Seward had stated that the practice of the United 
States was not to issue blockade notices for each southern port as 
soon as the actual blockade of it should commence, but to notify the 
blockade individually to each vessel approaching the blockaded port 
and to inscribe on the ship’s papers a memorandum that the notice 
had been given.t Seward told Lyons that no vessel was liable to 
seizure which had not been individually warned. During the same 
conversation Seward stated that it was intended to effectively block- 
ade the whole coast from Chesapeake Bay to the mouth of the Rio 
Grande. On May 4 Lyons reported that he had been informed by 
me State Department that the President’s proclamation was merely 

“notice of an intention to carry the blockade into effect, and the 
existence of the blockade will be made known in proper for by the 
blockading vessels.” ? 

Seward further explained the blockade in a note of May 27 to the 
British Minister.* He expressed the dissent of the American Gov- 
ernment from the position “that temporary absence impairs the 
blockade and renders necessary a new notice of its existence.” He 
stated that the blockade took effect at Charleston on May 11, that 
it would be continuously in effect until notice of its relinquishment 
should be given by a Presidential proclamation and that it was 

“intended and expected that the blockade will be constantly and 
vigorously maintained.” 

The questions of the actual effectiveness of ‘ine blockade in general 
or at particular times and places, and of the relation between these 
conditions and the nature of the warnings to neutral ships, cannot be 
given in this survey full and detailed examination. Secretary 
Seward’s general defense in 1862 of the effectiveness of the blockade 
is treated below. 
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PROPOSAL TO ACCEDE TO THE DECLARATION OF PARIS 


Secretary of State Seward on April 24, 1861, sent an instruction 
to the American representatives in Great Britain, France, Russia, 
Prussia, Austria, Belgium, Italy, and Denmark, in which he dis- 
cussed commerce in war. He observed that the “advocates of 
benevolence and the believers in human progress ” had been recently 
engaged in endeavoring to effect some modification of the law of 
nations in regard to the rights of neutrals in maritime war. In the 
spirit of these movements, the President in the year 1854 had sub- 
mitted to the maritime nations two propositions to which he solicited 
their assent as permanent principles of international law. The Dec- 
laration of Paris, issued two years later, had included the two Amer- 
ican propositions and, in addition, carried a provision for abolishing 
privateering and another defining a binding blockade. The declara- 
tion was submitted to the Government of the United States, and the 
President had expressed his unwillingness to accede unless the prop- 
osition to abolish privateering were amended to exempt private prop- 
erty of individuals, though belonging to belligerent states, from 
seizure or confiscation. This amendment had not been accepted and 
negotiations had been suspended. 

The Ministers were now to ascertain whether the governments to 
which they were accredited were disposed to enter into negotiations 
for the accession of the United States to the declaration of the Paris 
Congress, with the conditions annexed to it by that body. If the 
governments were so disposed, the ministers were to enter into a con- 
vention to that effect. A draft convention reciting the four points 
of the Declaration of Paris was enclosed with the instruction. 

Seward stated that the President adhered to the opinion “ that it 
would be eminently desirable for the good of all nations that the 
property and effects of private individuals, not contraband, should 
be exempt from seizure and confiscation by national vessels in mari- 
time war.” Ifthe time and circumstances were propitious to a prose- 
cution of the negotiation with that object in view, he would direct 
that it be assiduously pursued. But the right season seemed to have 
passed, at least for the time. Europe seemed once more on the verge 
of quite general wars and, on the other hand, a portion of the Ameri- 
can people had raised the standard of insurrection and proclaimed a 
provisional government and had “ taken the bad resolution to invite 
privateers to prey upon the peaceful commerce of the United States.” 
Finally, Seward stated that prudence and humanity combined in 
pursuading the President, under the circumstances, that it was wise 
to secure the lesser good offered by the Paris Congress without wait- 
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ing indefinitely in the hope of obtaining the greater one offered by 
the United States. 

The negotiations regarding this proposal broke down over the in- 
sistence of the French and British Governments upon accompany- 
ing the conventions by declarations to the effect that they should 
have no bearing on the internal differences then prevailing in the 
United States. In instructions to the Minister in Great Britain, 
September 7, 1861,1 and the Minister in France, September 10, 1861,? 
Seward directed the discontinuance of the discussion until a more 
propitious time, asserting the intention of the United States to ob- 
serve the principles of the Declaration of Paris in its treatment of 
British and French commerce. 


STATEMENTS OF BELLIGERENT POLICY 


In a note of May 21, 1861, Secretary Seward informed Minister 
Adams in Great Britain of the policy of the United States as a bel- 
ligerant.? As to the blockade, he was to state that by our own laws, 
the laws of nature, and the laws of nations, the Government of the 
United States had a clear right to suppress insurrection, and that 
exclusion of commerce from national ports which had been seized 
by insurgents, in the equitable form of blockade, was a proper 
means to that end. He was not to insist that the blockade was 
to be respected if it was not maintained by a competent force, but 
he was to add that the blockade was at the time, and would continue 
to be, so maintained, and therefore the United States expected it to 
be respected by Great Britain. 

In answer to a communication from the Prussian Minister asking 
about the treatment to which neutral shipping might be subjected 
during the Civil War, Secretary Seward replied on July 16, 1861,* 
that the American Government cheerfully declared its assent to the 
second and third principles of the Paris declaration “in the present 
case, and to continue until the insurrection which now unhappily 
exists in the United States shall have come to an end, and they will 
be fully observed by this government in its relations with Prussia.” 
In giving this assurance Seward mentioned the American proposal of 
April 24 for adherence to the Declaration of Paris. 

In a note of August 22, 1861, to the Minister Resident of Austria, 
Secretary Seward stated that the American Government “does adopt, 
and that it will apply ” the second, third, and fourth principles of 
the Declaration of Paris.’ 


* Document 125, p. 482. *Document 121, p. 426. °*Document 124, p. 431. 
? Document 126, p. 435. ‘Document 123, p. 428. 


THE CIVIL WAR 91 


EFFECTIVENESS OF THE BLOCKADE 


In an instruction of March 6, 1862, to the Minister in Great 
Britain, Secretary Seward discussed the effectiveness of the Ameri- 
can blockade.: He thought that “the true test of the commercial 
blockade lies in the results.” ‘The following facts were “ certainly 
demonstrative ”: The price of cotton in New York was four times 
greater than in New Orleans, the price of salt in New Orleans was 
ten times greater than in New York, and gold was more scarce in 
Charleston than cotton was in Liverpool. Seward felt that the 
pleaders in Parliament for our destruction should cease ta complain 
of the ruin brought into England by the failure of supplies from the 
blockaded districts, “ or else they ought to admit the efficiency of the 
blockade.” 

Two days later Seward repeated some of these statements, re- 
garding the effectiveness of the blockade, to the Minister in France.’ 
He also mentioned that nothwithstanding the great outlay of the 
insurgents in Europe for arms, equipment, and clothing, the prisoners 
taken were wretchedly armed and clothed. Passengers from the 
insurgent States escaped into neutral States only across overland 
barriers. Judged by the test of results Seward was “ satisfied that 
there was never a more effective blockade.” 


CONTRABAND REGULATIONS 


No list of articles contraband of war was proclaimed through the 
Department of State or incorporated by the Navy Department in 
instructions to officers during the Civil War. The initiative in de- 
fining contraband was left to the Treasury Department, which used 
the term in its instructions to collectors of customs regarding com- 
merce with southern ports. Since these instructions were designed 
for the regulation of exports from northern States, they had no im- 
mediate bearing on the treatment of neutral commerce. Neverthe- 
less, they, with the lists of contraband articles set forth in them, 
came indirectly to have such a bearing as certain southern ports were 
apened to trade under restrictions and foreign vessels bound to them 
were no longer subject to interception on the ground of the blockade. 

On May 12, 1862, the President issued 9 proclamation declaring 
that “the blockade of the said ports of Beaufort, Port Royal, and 
New Orleans shall so far cease and determine, from and after the 
first day of June next, that commercia} intercourse with those 
ports, except as to persons and things and information contraband 
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of war,” might from that date be carried on, subject to regulation.’ 
On the same date the Sccretary of the Treasury issued regulations 
relating to trade with these ports.? Vessels clearing from foreign 
ports and destined for ports opened by the proclamation would be 
licensed by American consuls “upon satisfactory evidence that the 
vessels so licensed will convey no persons, property, or information 
contraband of war, either to or from the said ports.” The licenses 
were to be exhibited to the collector of the designated port and, if 
required, to any officer in charge of the blockade. 

Secretary of State Seward, on May 12, sent a circular to American 
consuls enclosing the Treasury regulations of that date and calling 
especial attention to the above-quoted phrase regarding satisfactory 
evidence upon which licenses were to be granted.? A form of license 
was enclosed with the circular, in which it was stated that the license 
was issued on the condition that the licensed vessel would “ convey - 
no persons, property, or information contraband of war,” to or from 
the ports concerned.‘ 

The Secretary of the Treasury on May 23, 1862, in a circular to the 
collectors of customs, stated that in pursuance of the President’s 
proclamation of May 12 no articles contraband of war were to be 
permitted to enter the three ports concerned and that the collectors 
would accordingly refuse clearance to vessels bound for them with 
any such articles on board.® Until further instructed, the collectors 
were to regard as contraband of war arms, munitions, war supplies, 
naval stores, ardent spirits, military persons in enemy service, des- 
patches of the enemy, “and articles of like character with these 
specially enumerated.” Furthermore, the collectors were to be espe- 
cially careful to require bonds from shippers of the following articles 
to ports opened, or to any other ports from which they might easily 
be reshipped in aid of the existing insurrection: liquors of all kinds 
other than ardent spirits, coals, iron, lead, copper, tin, brass, tele- 
graphic instruments, wire, or other telegraphic materials, marine 
engines, and every article or other component part of an engine or 
boiler, or any article which was, could, or might become applicable 
for the manufacture of marine machinery, or for the armor of 
vessels. | 

Secretary Seward, on May 30, 1862,° referred the American consuls 
to his circular of May 12, and enumerated the articles contraband of 
war appearing in the Treasury circular of May 23. Seward stated 
that all vessels having on board articles which were thus indicated as 
contraband by the Secretary of the Treasury would be refused clear- 
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ances to the ports mentioned in the President’s proclamation of 
May 12. Seward also called attention of the consuls to the second 
list of articles in the Treasury circular of May 23, for which bonds 
were required. 

In accordance with the spirit of the Treasury instructions, the 
consuls were “specially instructed to refuse licenses to all vessels 
which, whatever the ostensible destination, are believed by you, on 
satisfactory grounds, to be intended for ports or places in possession 
or under control of insurgents,” or from whence there was imminent 
danger that the goods, of whatever description, in such ships would 
fall into the possession or control of insurgents. Furthermore, 
licenses were to be refused in all cases where there was ground for 
apprehension that any goods shipped would be used to aid the in- 
surgents or be transported to any place under insurrectionary control. 
In short, the consuls were “to refuse every application for a license 
for any vessel having on board as part of her cargo any of the articles 
designated in either of the lists furnished by the Secretary of the 
Treasury.” These lists had been prescribed under the powers con- 
ferred by law on the Secretary of the Treasury to regulate domestic 
trade, and security by bond was required from all American shippers 
of goods to the designated ports against any abuse of the privilege, 
and foreign shippers could not be placed “on a more favorable foot- 
ing than American merchants in the loyal ports of the United States.” 

Secretary Seward informed the American diplomatic and consular 
representatives on April 26, 1864, that they were to add coin and bul- 
lion to the prohibited articles enumerated in his circular of May 
30, 1862, and they were, as far as they were able, to prevent such 
importations by giving publicity to this instruction. 

In a letter of June 6, 1862, Secretary of the Treasury Chase replied 
to a letter of the Secretary of State in which the latter had presented 
a French inquiry as to whether wines were contraband of war.? Sec- 
retary Chase enclosed a copy of the circular of May 28 and called 
attention to the fact that “ardent spirits” were declared contraband 
of war, and their shipment prohibited; but wines, not coming 
properly under this head, were permitted to be shipped. 


INSTRUCTIONS TO NAVAL COMMANDERS 


In a circular of August 18, 1862, to naval commanders, the Secre- 
tary of the Navy recapitulated the instructions that had previously 
been given? Two “explicit” instructions are of interest in this 
survey: (1) The commanders were to “exercise constant vigilance 
to prevent supplies of arms, munitions, and contraband of war from 
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being conveyed to the insurgents.” (2) When visiting a vessel it 
was not “then to be seized without a search carefully made, so far 
as to render it reasonable to believe that she is engaged in carrying 
contraband of war for or to the insurgents, and to their ports di- 
rectly or indirectly by transshipment, or otherwise violating the 
blockade.” If after visit and search, it should appear to the com- 
mander’s satisfaction that the ship was “in good faith and without 
contraband, actually bound and passing from one friendly or so- 
called neutral port to another, and not bound or proceeding to or 
from a port in the possession of the insurgents,” then it could not 
be lawfully seized. 


PROCLAMATION OF JUNE 13, 1865 


‘On June 13, 1865, President Johnson issued a proclamation declar- 
ing that “all restrictions upon internal, domestic and coast wise in- 
tercourse and trade and upon the removal of products of States here- 
tofore declared in insurrection, reserving and excepting only those 
relating to contraband of war,” were annulled, and that all restric- 
tions upon foreign commerce with the said ports, with the above- 
mentioned reservations, were likewise removed.! The following arti- 
cles contraband of war were exempted from the effect of the procla- 
mation: “arms, ammunition, all articles from which ammunition 
is made, and gray uniforms and cloth.” 


Tue Case or “THe Bermupa ” 


Three Civil War cases decided by the United States Supreme Court 
contain the most significant statements on the points considered in 
this study of commerce in war. 

The first was the case of The Bermuda,? a ship captured on a voyage 
from England, ostensibly to Bermuda. In an opinion of December, 
1865, the Court stated that neutrals might convey in neutral ships, 
from one neutral port to another, any goods, whether contraband or 
not, if intended for actual delivery at the port of destination and to 
become part of the common stock of the country or of the port. 
However, a neutral ship could not take on a contraband cargo 
“ostensibly for a neutral port, but destined in reality for a bellig- 
erent port, either by the same ship or by another, without becoming 
liable, from the commencement to the end of the voyage, to seizure, 
in order to the confiscation of the cargo.” 

The court stated that a large part of the cargo of the Bermuda 
was contraband in the narrow sense of the word and of such char- 
acter to make “its ulterior, if not direct, destination to a rebel port 
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quite certain.” It made no difference whether the destination to the 
rebel port was ulterior or direct; nor could the question of destina- 
tion be affected by transshipment, for that could not break the con- 
tinuity of transportation of the cargo. The interposition of a neutral 
port between neutral departure and belligerent destination had 
always been a favorite resort of contraband carriers and blockade 
runners, but it never availed them when the ultimate destination 
was ascertained. Transportation from one point to another remained 
continuous, so long as intent remained unchanged, no matter what 
stoppages or transshipments intervened. 

This rule of continuity the Court considered well established in 
respect to cargo. Sir William Scott at first held that the landing 
and warehousing of the goods and the payment of the duties on im- 
portation was a sufficient test of the termination of the original 
voyage; and that a subsequent exportation of them to a belligerent 
port was lawful. But in a later case Sir William Grant estab- 
lished the rule, which had never been shaken, that even the landing 
of goods and payment of duties did not interrupt the continuity of 
the voyage of the cargo unless there was an honest intention to bring 
it into the common stock of the country. 


Tuer Case or “ THE SPRINGBOK ” 


In December, 1866, the Supreme Court handed down a decision in 
the case of The Springbok, a British vessel captured during a voyage 
from London to Nassau A small part of the cargo consisted of 
arms and munitions of war, which the Court considered contraband 
within the narrowest definition. Another and larger portion con- 
sisted of articles useful and necessary in war, and therefore contra- 
band within the constructions of the American and English prize 
courts. However, the Court did “ not now refer to the character of 
the cargo for the purpose of determining whether it was liable to 
condemnation as contraband, but for the purpose of ascertaining its 
real destination.” The Court said it could not be condemned, 
whether or not contraband, if really destined for Nassau and not 
beyond; and, contraband or not, it must be condemned if destined to 
any rebel port, for all rebel ports were under blockade. 

The Court did not doubt that a considerable portion of this cargo 
was going to the rebel States. If the cargo was not to be carried to 
its ultimate destination by the Springbok, the plan must have been 
to send it forward by transshipment. 

In conclusion, the Court held that the cargo was originally shipped 
with intent to violate the blockade; that the owners of the cargo 
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intended that it should be transshipped at Nassau; that the voyage 
from London to the blockaded port was, as to cargo, both in law 
and in the intent of the parties, one voyage; and that “ the liability 
to condemnation, if captured during any part of that voyage, 
attached to the cargo from the time of sailing.” 


Tue Case or ‘ Tue PETERHOFF ” 


The Supreme Court in December, 1866, handed down an opinion 
in the case of The Peterhof. This was the case of a British 
merchant vessel captured near the Island of St. Thomas in 1863, 
while on a voyage from London to Matamoras, Mexico. The Court 
considered that there was in this case no question of violation of the 
blockade and mentioned that in the case of The Bermuda it was 
considered that an ulterior destination to a blockaded port would 
infect the primary voyage to a neutral port with liability for in- 
tended violation of blockade. The question in this case was whether 
the same consequence would “attend an ulterior destination to a 
belligerent country by inland conveyance.” 

The Court then considered the question of destination of the cargo 
in connection with the subject of contraband. In this regard it 
was stated that there were three classes of articles, of which “ the 
first consists of articles manufactured and primarily and ordinarily 
used for military purposes in time of war; the second, of articles 
which may be and are used for purposes of war or peace, according to 
circumstances; and the third, of articles exclusively used for peace- 
ful purposes.” A considerable portion of the cargo of the Peterhof 
was of the third class, and did not need to be further referred to. 
A large portion, perhaps, was of the second class, but was not proved 
to have been actually destined for belligerent use, and could not 
therefore be treated as contraband. Another portion was of the 
first class, or, if of the second, destined directly for the rebel military 
service. This portion of the cargo consisted of artillery harness, 
“men’s army bluchers,” “artillery boots,” and “ government regu- 
lation gray blankets.” ‘These goods came fairly under the descrip- 
tion of goods primarily and ordinarily used for military purposes in 
time of war. Even these goods, if really intended for sale in the 
market of Matamoras, would be free of liability, but the Court was 
not convinced that such was their real destination, while all the 
circumstances indicated that these articles, at least, were destined 
for the use of rebel forces. | 

Contraband merchandise was subject to a different rule in respect 
to ulterior destination than that which applied to merchandise not 
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contraband. The latter was liable to capture only when a violation 
of blockade was intended; “ the former when destined to the hostile 
country, or to the actual military or naval use of the enemy, whether 
blockaded or not.” Neutral trade with belligerents in articles not 
contraband was absolutely free unless interrupted by blockade; the 
conveyance by neutrals to belligerents of contraband articles was 
always unlawful, and such articles could always be seized during 
transit by sea. Hence, while articles not contraband might be 
sent to Matamoras and beyond to the rebel region, where the com- 
munications were not interrupted by blockade, articles of a contra- 
band character, destined in fact to a State in rebellion or for the use 
of the rebel military forces, were liable to capture though primarily 
destined to Matamoras. 

The Court concluded that the portion of the cargo characterized 
as contraband should be condemned and that the part of the cargo 
belonging to the same owner must share its fate. 


42179 —34——8 


CHAPTER XII 
DISCUSSIONS OF IMMUNITY, 1867-1871 


NEGOTIATIONS WITH ITALY 


Secretary Seward, in a note of November 21, 1867, to the Italian 
Minister in Washington, commented on a draft of a commercial 
treaty which the latter had presented in September. Article 12 of 
the draft included a statement that in fulfillment of the principles 
of maritime law established by the Declaration of Paris which were 
“accepted without reservation ” by the parties in their mutual rela- ` 
tions, the two powers agreed that in case of war between them, the 
private property of the citizens of one should be respected by the 
other on the same footing as neutral property both on land and upon 
the ocean, without any other limitations than “the case of forced 
blockade and contraband of War, which are excepted.” 

Seward stated that it was preferred there should be no reference 
to the Congress of Paris because several of the rules adopted by it 
had long been both adopted and acted upon by the American Gov- 
ernment. In 1785 the abolition of privateering and the exemption 
of private property from capture during war had been stipulated 
for in the treaty between the United States and Prussia. Conse- 
quently he proposed to substitute an article providing that in case 
of war between the parties “the private property of their respective 
citizens and subjects with the exception of contraband, shall be 
exempt from capture and seizure on the high seas or elsewhere, by 
the armed vessels or by the military forces of either Party; it being 
understood, however, that this exemption shall not extend to vessels 
and their cargoes which may attempt to enter a port blockaded by 
the naval forces of either Party.” Seward’s draft of this article 
was eventually incorporated in the treaty with Italy discussed 
below. 

The Italian Government on November 10, 1867, had invited the 
American Government to renew Marcy’s proposition of 1856 for 
amending the first article of the Declaration of Paris, in the belief 
that the time had come for establishing by universal law the im- 
munity of private property on the sea in time of war. Seward 
replied on December 11 that when the United States offered to 
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accede without reservation to the Declaration of Paris, some powers 
refused accession except upon condition that they should be at liberty 
to recognize “the United States rebels as a maritime power equal 
under the Treaty of Paris to the United States themselves, although 
those rebels were destitute of a single ship of war.” + The “ remem- 
brance of this great wrong” still lingered and weakened the dis- 
position of the United States to confide in treaty stipulations as a 
security for their national commerce. Under these circumstances 
the American Government considered that a convenient time had 
not yet come for renewing the debate upon the questions which arose 
upon the conclusion of the Treaty of Paris. 


NEGOTIATIONS WITH GERMANY 


A few months after agreeing that the principle of immunity 
should be included in the treaty with Italy, Seward informed Min- 
ister Bancroft at Berlin that because of the existing relations with 
one of the European powers, any proposition to a foreign state for 
the inviolability of private persons and property on the high seas 
could not be expected to find favor with the Senate or with the 
country.? However, he stated that the principle which Franklin 
proposed was widely cherished and that there existed an earnest 
desire to give it vitality. It was “not to be understood that the 
President thinks that the time has not arrived, but only that the 
immediate condition is unfavorable.” 

The North German Government in 1870 announced that private 
property on the ocean would be exempt from seizure during the war 
with France. Secretary Fish considered that this action gave reason 
to hope that the principle of immunity might soon be universally 
recognized as another restraining and humanizing influence imposed 
by modern civilization upon the art of war. In expressing this 
opinion to the North German Minister, the Secretary stated that 
the Government of the United States received with great pleasure 
the renewed adherence of his Government to the principle tempo- 
rarily established by the treaty of 1785, “and since then advocated 
by this government whenever opportunity has offered.” 3 

Shortly thereafter Secretary Fish informed Minister Bancroft that 
in the pending treaty with the North German Union he was author- 
ized to obtain “ the recognition of the principle of the exemption of 
private property of citizens or subjects of either of the two parties 


from capture on the high seas by either privateers or public vessels 
of the other.” ¢ 
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Treaty or 1871 wirH ITALY 


A commercial treaty between the United States and Italy was 
signed February 26, 18714 This treaty contained the article which 
Seward had drafted in 1867, providing that, in case of war between 
the parties, the private property, not contraband, of their nationals 
should be exempt from seizure, but that this exemption should not 
extend to vessels and their cargoes attempting to enter a blockaded 
port. Other stipulations in the treaty relating to commerce in war 
were to operate when one of the parties was belligerent and the 
other neutral. Article 18 provided that a state of war between one 
of the parties and a third power should not, except in the cases of 
blockade and contraband of war, affect the neutral commerce of the 
other. It also contained the following definition of a blockaded 
port: “such places only shall be considered blockaded as shall be 
actually invested by naval forces capable of preventing the entry 
of neutrals, and so stationed as to create an evident danger on their 
part to attempt it.” Article 14 provided that when a vessel sailed 
for an enemy port without knowing it was blockaded, it should not 
be detained nor should any part of its cargo, if not contraband, be 
confiscated unless after a warning from an officer of a blockading 
vessel it should again attempt to enter. In article 15 there was 
included a list of contraband of war strictly limited to arms and 
war supplies, and in the following article provision was made for 
‘freedom of neutral trade between enemy ports. Article 16 also pro- 
vided that free ships should make free goods but that this provision 
should be understood as applying to those powers only which recog- 
nized the principle. 
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CHAPTER XIII 


THE WAR WITH SPAIN AND THE FIRST HAGUE 
CONFERENCE 


BLocKADE PROCLAMATIONS 


On April 22, 1898, President McKinley issued a proclamation in 
which he stated that he deemed it “ necessary to set on foot and main- 
tain a blockade of the north coast of Cuba.” ? He therefore declared 
and proclaimed that “the United States of America have insti- 
tuted and will maintain a blockade of the north coast of Cuba, in- 
cluding ports on said coast between Cardenas and Bahia Honda and 
the port of Cienfuegos on the south coast of Cuba.” An efficient 
force would be posted so as to prevent the entrance and exit of 
vessels from these ports. 

By a proclamation of June 27, 1898, the President added to the 
extent of the blockade of April 22 by stating that the United States 
had instituted and would “ maintain an effective blockade of all the 
ports on the south coast of Cuba, from Cape Frances to Cape Cruz, 
inclusive, and also of the port of San Juan, in the island of Porto 
Rico.” ? 


RULES TO BE OBSERVED BY THE UNITED STATES 


In a circular telegram of April 22, Secretary of State Sherman 
informed the American diplomatic representatives that in the event 
of hostilities between the United States and Spain the policy of the 
Government would be not to resort to privateering but to “adhere 
to the following recognized rules of international law. 

“First: The neutral flag covers enemy’s goods, with the excep- 
tion of contraband of war. Second: Neutral goods, with the 
exception of contraband of war, are not liable to capture under an 
enemy’s flag, and Third: Blockades, in order to be binding must be 
effective.” 

In a proclamation of April 26, 1898, President McKinley, by vir- 
tue of the power vested in him “by the Constitution and the laws ” 
declared and proclaimed the three above-mentioned rules, using 
terminology almost identical with that used in the circular.‘ 


* Document 145, p. 485. *Document 146, p. 486. 
* Document 149, p. 490. “Document 147, p. 486. 


101 


102 POLICY TOWARD MARITIME COMMERCE IN WAR 


NAVAL [INSTRUCTIONS 


On June 20, 1898, the Secretary of the Navy issued instructions 
to blockading vessels and cruisers that they were to be governed 
by the rules of international law and by the provisions of treaties of 
the United States.! The following specific instructions were. given: 
(1) A blockade to be effective and binding should be maintained 
by a force sufficient to render dangerous the ingress to or egress 
from a port. The liability of a blockade runner to capture and 
condemnation “begins with and terminates with” the voyage. If 
there was good evidence that the vessel sailed with intent to evade 
the blockade, it should be considered good prize from the moment 
it appeared on the high seas. “ Blockade running is a distinct 
offense, and subjects the vessel attempting, or sailing with the intent, 
to commit it, to seizure” without regard to the nature of the 


cargo. The presence of contraband of war in the cargo “ becomes - 


a distinct cause of seizure of the vessel, where she is bound to a 
port of the enemy not blockaded, and to which, contraband of war 
excepted, she is free to trade.” (2) In explaining the right of search 
the statement was made that if the vessel searched was neutral, and 
trading between neutral ports, the examination should go no further. 
If the vessel was neutral and bound to an enemy port not blockaded, 
its papers should be examined. The vessel should be seized if the 
papers showed contraband of war. (3) Attention was called to 
the statement in the President’s proclamation of April 26 that the 
neutral flag covered enemy’s goods, with the exception of contra- 
band of war. (4) “ The term contraband of war comprehends only 
articles having a belligerent destination, as to an enemy’s port or 
fleet.” Two lists were given. The first, containing articles “ abso- 
lutely contraband,” included arms, war supplies, machinery for the 
manufacture of arms and munitions, saltpeter, military accouter- 
ments and equipments of all sorts, and horses. The second, a “ con- 
ditionally contraband ” list, included “Coal, when destined for a 
naval station, a port of call, or a ship or ships of the enemy; 
materials for the construction of railways or telegraphs, and money, 
when such materials or money are destined for the enemy’s farces; 
provisions, when destined for an enemy’s mp or ships, or for a 
place that is besieged.” 


PRESIDENT McKinuey’s MESSAGE on IMMUNITY 


In a message to Congress of December 5, 1898,? President McKinley 
stated that the experiences of the last war brought “ forcibly home 
to us a sense of the burdens and the waste of war,” and that we de- 
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sired, in common with most civilized nations, to reduce to the lowest 
possible point the damage sustained in time of war by peaceable 
trade and commerce. He thought it was true that we suffered in 
such cases less than other communities, but all nations were damaged 
more or less by the state of uneasiness and apprehension into which 
an outbreak of hostilities threw the entire commercial world. There- 
fore he considered it should be our object to minimize, as far as prac- 
ticable, this inevitable loss and disturbance, which object could 
probably best be accomplished by an international agreement to re- 


gard all private property at sea as e ture o 
tion by the forces of belligerent powers. The United States had 


for many years advocated this humane and beneficent principle and 
was now in position to recommend it to other powers without the 
imputation of selfish motives. The President therefore suggested 
for the consideration of Congress that “the Executive be authorized 
to correspond with the Governments of the principal maritime powers 
with a view of incorporating into the permanent law of civilized 
nations the principle of the exemption of all private property at sea, 
not contraband of war, from capture or destruction by belligerent 
powers.” 
THE First Hacur CONFERENCE 


In the instructions of April 18, 1899, to the delegates to the first 
Hague Conference, the Secretary of State authorized them to “ pro- 
pose to the conference the principle of extending to strictly private 
property at sea the immunity from destruction or capture by bel- 
ligerent powers which such property already enjoys on land as 
worthy of being incorporated in the permanent law of civilized 
nations.” 

In accordance with these instructions the delegation on June 20, 
1899, addressed a letter to the President of the Hague Conference, 
containing the following proposal to the Conference on the subject 
of immunity of private property at sea: 

“The private property of all citizens or subjects of the signatory 
powers, with the exception of contraband of war, shall be exempt 
from capture or seizure on the high seas or elsewhere by the armed 
vessels or by the military forces of any of the said signatory powers, 
But nothing herein contained shall extend exemption from seizure | 
to vessels and their cargoes which may attempt to eu a port block. , 
aded by the naval forces of any of the said powers.” 

In the letter the Conference was reminded that this proposition 
was in conformity with a policy urged by the United States upon 
the various powers at all suitable times for more than a century. 
Attention was called to the second part of article 23 of the treaty 
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of 1785 with Prussia, to the propositions of 1823, 1854, and 1856, 
and to the treaties of 1858 with Bolivia and 1871 with Italy. Conse- 
quently it was to be observed that the proposition then put forward 
did not “ result from the adoption of any new policy by our Govern- 
ment or from any sudden impulse of our people.” Mention was also 
made of the fact that the American proposition had the approval 
of several recent eminent authorities in international law. 

No action was taken on this subject by the first Hague Conference, 
but there was included in the final act of the Conference a resolution 
expressing the wish that_the proposal for inviolability of private 
property in naval warfare might be referred to a subsequent con- 
ference for consideration. 


CHAPTER XIV 
1900-1914 


Tue Navat War Cope or 1900 


The United States Naval War Code adopted June 27, 1900, con- 
tained the following provisions relating to war-time commerce: (1) 
A neutral vessel carrying enemy goods was, with its cargo, exempt 
from capture, except when carrying contraband of war or endeavor- 
ing to evade a blockade. (2) In explaining the right of search, 
the statement was made that if the papers of the vessel searched 
showed contraband, an offense in respect to blockade, or enemy 
service, the vessel should be seized. (3) The term “contraband of 
war” included only articles having a belligerent destination and 
purpose. Such articles were classed under two general heads: 
(a) those primarily and ordinarily used for military purposes in 
time of war; and (6) those that might be and were used for pur- 
poses of war or peace, according to circumstances. Articles of 
the first class, destined for ports of the enemy or places occupied 
by his forces, were always contraband of war; and articles of 
the second class, when actually and especially destined for the 
military or naval forces of the enemy, were contraband of war. 
In case of war, the articles conditionally and unconditionally 
contraband, when not specifically mentioned in treaties previ- 
ously made and in force, would be duly announced in a pub- 
lic manner. Vessels, whether neutral or otherwise, carrying con- 
traband of war destined for the enemy, were liable to seizure and 
detention unless treaty stipulations provided otherwise. The abso- 
lutely contraband articles were the same as those given in the order 
of June 20, 1898, except that mules were added to the list and the 
phrase “ammunition and explosives of all kinds” had added to it 
the words “and their component parts.” In the case of condition- 
ally contraband articles the list was the same. (4) “ Blockades, in 
order to be binding, must be effective; that is, they must be main- 
tained by a force sufficient to render hazardous the ingress to or 
egress from a port.” The liability of a vessel purposing to evade 
a blockade, to capture and condemnation, “ begins with her depar- 
ture from the home port and lasts until her return, unless in the 
meantime the blockade of the port is raised.” 
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As a result of Naval War College discussions in 1908, changes were 
suggested in the War Code of 1900.1 To the statement that a neutral 
vessel should be exempt from capture except when carrying contra- 
band or endeavoring to evade a blockade was added the clause “ or 
guilty of unneutral service.” In the statement about the effective- 
ness of a blockade was included the expression that “ Blockade is 
a measure of war between belligerents.” 


PRESIDENT ROOSEVELT ON IMMUNITY 


In President Roosevelt’s message to Congress, December 7, 1903, 
he called attention to McKinley’s recommendation of immunity of 
private property at sea, stating that he cordially renewed the rec- 
ommendation.? Roosevelt advocated this “as a matter of humanity 
and morals,” and considered it anachronistic that private property 
should be respected on land but not at sea. He thought it should be 
borne in mind that shipping represented, internationally speaking, 
a much more generalized species of private property than was the 
case with ordinary property on land, in that it was much less apt to 
belong to any one nation. Under the existing system of corporate 
ownership the flag of a vessel often differed from the flag which 
would mark the nationality of the real ownership and money con- 
trol of the vessel; and the cargo might belong to individuals of yet 
a different nationality. Much American capital was invested in 
foreign ships, and among foreign nations it often happened that 
the capital of one was largely invested in the shipping of another. 
In conclusion, Roosevelt stated that as a practical matter it might 
“be mentioned that while commerce destroying may cause serious 
loss and great annoyance, it ¢an never be more than a subsidiary 
factor in bringing to terms a resolute foe.” This was well rec- 
ognized by all of our naval experts. The fighting ship, not the 
commerce destroyer, “is the vessel whose feats add renown to a 
nation’s history, and establish her place among the great powers 
of the world.” 


Tur Russo-JAPANESE WAR 


In a circular of June 10, 1904, to the diplomatic representatives in 
Europe, Secretary of State Hay stated that from public docu- 
ments it appeared that coal, naphtha, alcohol, and other fuel had 
been declared contraband of war by Russia. Hay considered 
that these articles entered “into general consumption in the arts of 
peace,” to which they were vitally necessary; that they were usually 
treated not as absolutely contraband like articles intended primarily 
for military purposes in time of war, but rather as conditionally 
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contraband like articles that might be used for or converted to the 
purposes of war or peace, according to circumstances; and that they 
might rather be classed with provisions and foodstuffs of ordinary 
innocent use, but which might become contraband of war when 
actually destined for enemy military or naval forces. 

The Secretary called attention to the fact that in the war between 
the United States and Spain the general orders of June 20, 1898, de- 
clared as conditionally contraband “ coal, when destined for a naval 
station, a port of call, or a ship or ships of the enemy.” He also 
mentioned that this rule was included in the Naval War Code of 
1900. In the wars of 1859 and 1870, coal was declared by France not 
to be contraband. During the latter war Great Britain held that 
the character of coal depended upon its destination and refused to 
permit vessels to sail with it to the French Fleet in the North Sea. 
When coal or other fuel was shipped to a belligerent port, to con- 
demn it as absolutely contraband seemed an extreme measure. 

Hay was also informed that it was intended to treat raw cotton 
as contraband of war. While it was true that raw cotton could 
be made into clothing for the military uses of a belligerent, a mili- 
tary use for the supply of an army or garrison might possibly be 
made of all foodstuffs shipped from neutral ports to nonblockaded 
ports of a belligerent. He thought the principle might therefore 
be extended to apply to every article of human use which might be 
declared contraband simply because it might ultimately become in 
any degree useful to a belligerent for military purposes. 

Secretary Hay stated that coal and other fuel and cotton were 
employed for a great many innocent purposes. Many nations were 
dependent on them for the conduct of inoffensive industries, and no 
sufficient presumption of an intended warlike use seemed to be 
afforded by the mere fact of their destination to a belligerent port. 
The recognition, in principle, of the treatment of coal and other 
fuel and raw cotton as absolutely contraband might ultimately 
lead to a total inhibition of the sale, by neutrals to the people of 
belligerent states, of all articles which could be finally converted 
to military uses. Such an extension of the principle by treating these 
articles as absolutely contraband, simply because they were shipped by 
a neutral to a nonblockaded belligerent port, did not appear to be “ in 
accord with the reasonable and lawful rights of a neutral commerce.” 

Secretary of State Hay, in an instruction of August 30, 1904, dis- 
cussed the Russian prize court decision in the case of The Arabia, 
condemning as contraband of war railway material and flour des- 
tined to various commercial houses in Japanese ports. 
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Hay stated that the American Government could not concede that 
railway materials were confiscable simply because destined to the 
open commercial ports of a belligerent. When war existed between 
powerful states, it was vital to legitimate maritime commerce of 
neutral states that there should be no relaxation of the rule for 
determining what constituted contraband of war, namely, warlike 
nature, use, and destination. Articles such as arms and ammunition 
were of self-evident warlike use and were contraband if destined 
to enemy territory. Articles such as coal, cotton, and provisions, 
though ordinarily innocent, were capable of warlike use. These were 
not subject to capture and confiscation unless shown by evidence to 
be actually destined for belligerent military or naval forces. 

Secretary Hay felt that this substantive principle of the law of 
nations could not be overridden by a technical rule of the prize court 
that owners of the captured cargo must prove that no part of it 
might eventually reach enemy forces. The proof was of an impossible 
nature, and it could not be admitted that the absence of such proof 
could justify seizure and condemnation. If it were otherwise, “ all 
neutral commerce with the people of a belligerent State would be 
impossible; the innocent would suffer inevitable condemnation with 
the guilty.” 

The Secretary said that the established principle of discrimina- 
tion between contraband and noncontraband goods admitted of no 
relaxation or refinement. It must be either inflexibly adhered to or 
abandoned by all nations. There could be no middle ground. The 
criterion of warlike usefulness and destination had been adopted by 
the common consent of civilized nations after centuries of struggle 
in which each belligerent made indiscriminate warfare upon all 
neutral commerce with its enemy. 

Hay concluded that if the principle which appeared to have been 
declared by the Russian prize court was carried into full execution, 
it meant the complete destruction of neutral commerce with the non- 
combatant population of Japan. It obviated the necessity for block- 
ades and rendered meaningless the principle of the Declaration of 
Paris that a blockade in order to be obligatory must be effective. It 
obliterated all distinction between commerce in contraband and non- 
contraband goods. Finally, the decision was “in effect a declara- 
tion of war against commerce of every description between the peo- 
ple of a neutral and those of a belligerent State.” 

In an instruction of January 13, 1905, to the Ambassador in Rus- 
sia,) Hay stated that it seemed superfluous to argue that recognition 
by the Russian Government of the principle that foodstuffs and 
other articles of dual use consigned directly to a merchant in an 
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open port were not contraband of war, would be completely nullified 
by treating the goods as absolutely contraband for want of proof by 
the claimants that the goods might not ultimately reach enemy mili- 
tary or naval forces. Hay considered that the Russian Government’s 
statement that it “ would be compelled to take such steps as would 
be necessary to prevent supplies of any character ultimately intended 
for the use of the enemy from reaching their destination ”, would 
be unobjectionable if the steps contemplated were an effective block- 
ade of enemy ports. It was obvious that the extensive object sought 
could be lawfully accomplished in no other way. If the cargo were 
condemned on the ground that the neutral claimant had not offered 
proofs that no part of the cargo could eventually reach enemy forces, 
it would override the universal presumption in favor of innocence by 
demanding impossible proofs. 

In the same instruction Hay stated that the Department of State 
deeply regretted the disposition of the Russian Government to treat 
coal as absolutely contraband of war—a policy apparently incon- 
sistent with the true and permanent interests of the United States 
and Russia. If this treatment were sanctioned by the law of nations, 
it would vastly increase the burdens and difficulties of maritime war- 
fare for either country, inasmuch as the necessary corollary of the 
principle was that neutral states could no more allow belligerent 
ships to take coal in their ports than to take munitions of war. If 
coal was treated as absolutely contraband by the belligerents, it 
must be so regarded by neutrals. Therefore, a neutral state could 
not, if the principle were admitted, permit the coaling of a belliger- 
ent ship in its ports. While the treatment of coal as absolutely con- 
traband might seem to be to the temporary advantage of the Rus- 
sian Government, yet Hay thought it would work to the permanent 
and serious disadvantage of both Russia and the United States, 
whether they should happen to be at peace or war with other nations. 

Hay also stated that the United States could not acquiesce in the 
treatment of raw cotton as absolutely contraband of war, even on 
the ground of use in the manufacture of explosives. The recognition 
of its treatment as such would justify the same treatment of all 
forms of iron and steel, wood, wool, and all other materials which 
could be used in the manufacture of articles of potentially military 
use, and would therefore “ be destructive of virtually all commerce 
of neutral states with the noncombatant population of belligerents.” 


CONGRESSIONAL RESOLUTION FAVORING IMMUNITY 


The Congress of the United States, in a resolution of April 28, 
1904, expressed the opinion that it was desirable for the President 
to endeavor to bring about an understanding among the principal 
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maritime powers with a view of incorporating into the permanent 
law of civilized nations “the principle of the exemption of all 
private property at sea, not contraband of war, from capture or de- 
struction by belligerents.” This resolution was communicated on 
October 21, 1904, to American representatives accredited to govern- 
ments signatories to the acts of the Hague Conference of 1899.2 


INSTRUCTIONS TO DELEGATES TO THE SECOND Hacur CONFERENCE 


On May 31, 1907 the Secretary of State instructed the American 
delegates to the second Hague Conference that they were to “ main- 
tain the traditional policy of the United States regarding the im- 
munity of private property of belligerents at sea.” Their attention 
was called to the Congressional resolution of 1904, which Secretary 
Root stated was an expression of the view taken by the United States | 
during its entire history. Root mentioned that this resolution was in 
response to the recommendation of President Roosevelt in 1903, re- 
newing that of President McKinley in December, 1898. The princi- 
ple of immunity was of such “ permanent and universal importance 
that no balancing of the chances of probable loss or gain in the im- 
mediate future on the part of any nation should be permitted to out- 
weigh the considerations of common benefit to civilization which 
call for the adoption of such an agreement.” 

Secretary Root mentioned that the first Hague Conference had 
expressed a wish that the subject might be referred to a subsequent 
conference for consideration. The delegates were to present the 
proposition of the United States exactly as it had been presented in 
the letter of the American delegation of June, 1899. 

The delegates were referred to the Naval War Code of June 27, 
1900, for the forming of a convention relative to customs of mari- 
time warfare. Root said this code had met with general commenda- 
tion by naval authorities throughout the world and that it in general 
expressed the views of the United States, subject to a few specific 
amendments suggested by the Naval War College in 1908. The order 
putting this code into force had been revoked by the Navy Depart- 
ment in 1904, not because of any change of views as to the rules it 
contained, but because many of those rules, imposed upon the Ameri- 
can forces by the order, would have put them at a disadvantage 
against the forces of other powers, upon whom the rules were not 
binding. The delegates were to urge upon the Conference the formu- 
lation of international rules for war at sea and were to offer the 
Naval War Code of 1900, with the suggested changes, as a tentative 
formulation of the rules which should be considered. 
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Secretary Root felt special consideration should be given to an 
agreement upon what should be deemed to constitute contraband of 
war. There had been a recent tendency to extend the list of articles, 
and it was probable that if the belligerents themselves were to deter- 
mine at the beginning of a war what should be contraband, this 
tendency would continue until the list was made to include a large 
proportion of all articles of commerce. When this result was 
reached, especially if the doctrine of continuous voyages were ap- 
plied at the same time, the doctrines that free ships made free goods 
and that blockades in order to be binding must be effective, as well 
as any rule giving immunity to the property of belligerents at sea, 
would be deprived of a large part of their effect, and “ we shall find 
ourselves going backward instead of forward in the effort to prevent 
every war from becoming universally disastrous.” The exception of 
contraband of war in the Declaration of Paris would be so expanded 
as to very largely destroy the effect of the declaration. On the other 
hand, resistance to this tendency toward expansion of the list of con- 
traband should not be left to the neutrals affected by it at the very 
moment when war existed, because that was the process by which 
neutrals themselves became involved in war. The delegates were to 
do all in their power to bring about an agreement upon what was to 
constitute contraband; and it was “ very desirable that the list should 
be limited as narrowly as possible.” 

Shortly after the American proposition for immunity of private 
property at sea failed of adoption by the Fourth Committee of the 
Conference, the British proposal for abolition of contraband was con- 
sidered. The American delegation then wired home for instructions. 
Secretary Root replied on July 30, 1907, that limitation of contra- 
band by specific enumeration was preferred as better adapted to 
secure practical relief for neutral commerce, but that the delegation 
was at liberty to vote for entire abolition with the reservation that 
such abolition should not be deemed in any way to “increase the 
duties resting upon neutral States to prevent their citizens from help- 
ing belligerents.”1 The delegation, however, voted against the Brit- 
ish proposal for abolishing contraband. On September 18 the dele- 
gation was informed that Secretary Root approved “ endorsing abo- 
lition of conditional contraband ”.? 


INSTRUCTIONS TO DELEGATES TO THE LONDON NAVAL CONFERENCE 


Instructions were sent to the delegates to the London Naval Con- 
ference on November 21, 1908.2 The delegates were provided with 
a copy of the instructions to the American delegation to the second 
Hague Conference, and they were directed to guide themselves “in 


* Document 163, p. 520. * Ibid, footnote 2. * Document 164, p. 521. 


112 POLICY TOWARD MARITIME COMMERCE IN WAB 


the consideration of any matter discussed at the conference by the 
general and specific provisions of the instructions relating to mari- 
time warfare and the rights and duties of neutrals.” They were 
authorized and instructed to present to the Conference, as a basis for 
discussion, the Naval War Code of 1900 as modified by the amend- 
ments suggested by the Naval War College. 

On December 9 the delegates were instructed that they might, in 
their discretion, advocate the abolition of conditional contraband.? 
On January 26, 1909, the following instructions were sent to the 
delegates: “ Insist upon continuous voyage for absolute contraband. 
Agree to abandonment of continuous voyage for conditional contra- 


band and for blockade.” 3 


Tue DECLARATION OF LONDON 


The Declaration of London of February 26, 1909, was signed by © 
the delegates of the United States.? The fate of the declaration was 
prejudiced by the adverse vote of the British House of Lords in 
December, 1911. Ratification was advised by the United States 
Senate on April 24, 1912, but it was not ratified by the President. 

Stipulations of the Declaration of London important in.connection 
with this study were as follows: 

1. Blockade. “In accordance with the Declaration of Paris of 
1856, a blockade, in order to be binding must be effective,—that is to 
say, it must be maintained by a force sufficient really to prevent ac- 
cess to the enemy coastline.” A blockade must not extend beyond the 
ports and coasts belonging to or occupied by the enemy; neutral ves- 
sels were not to be captured for breach of blockade except within the 
area of operations of the blockading warships, and “ Whatever may 
be the ulterior destination of a vessel or of her cargo, she cannot be 
captured for breach of blockade, if, at the moment, she is on her 
way to a non-blockaded port.” 

2. Contraband of war. The following articles could, without no- 
tice, be treated as absolute contraband: arms of all kinds; munitions; 
military clothing and equipment; saddle, draught, and pack animals; 
armor plates; warcraft and component parts; and “ Implements and 
apparatus designed exclusively for the manufacture of munitions of 
war, for the manufacture or repair of arms, or war material for use 
on land or sea.” 

The following articles could, without notice, be treated as contra- 
band of war under the name of conditional contraband: foodstuffs ; 
forage; clothing, fabrics for clothing, and boots and shoes, suitable 
for use in war; paper money and gold and silver in coin or bullion; 
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vehicles of all kinds available for use in war; floating docks and ves- 
sels, craft, and boats of all kinds; railway, telegraph, and telephone 
material; aircraft; fuel and lubricants; powder and explosives not 
specially prepared for use in war; barbed wire and implements for 
fixing and cutting the same; horseshoes and shoeing materials; har- 
ness and saddlery; and field glasses, telescopes, chronometers, and all 
kinds of nautical instruments. _ | 

Articles exclusively used for war could be added to the list of 
absolute contraband by a declaration, and articles susceptible of ‘use 
in war could be added to the conditional list in the same manner. 
Absolute contraband was liable to capture if shown to be destined to 
territory belonging to or occupied by. the enemy, or to the armed 
forces of the enemy. It was immaterial whether the carriage of the 
goods was direct or entailed transshipment or a subsequent transport 
by land. Conditional contraband was not liable to capture except 
when found on board a vessel bound for territory belonging to or 
occupied by the enemy, or for the armed forces of the enemy, and 
when not to be discharged in an intervening neutral port. _ : 

The following articles could not be declared contraband of war: 
raw materials of the textile industry and yarns of the same;.copra, 
oil seeds and nuts; rubber, resins, gums, and lacs; hops; raw hides 
and horns, bones and ivory; natural and artificial manures; metallic 
ores; earths, clays, lime, chalk, stone, including marble, bricks, slates, 
and tiles; chinaware and glass; paper and: paper-making materials; 
soap, paint, and colors; bleaching powder, soda ash, caustic soda, salt 
cake, ammonia, sulphate of ammonia, and sulphate of copper; agricul- 
tural, mining, textile, and printing machinery; precious and semi- 
precious stones; clocks and watches, other than chronometers; fash- 
ion and fancy goods; feathers of all kinds, hairs, and bristles; articles 
of household furniture and decoration; office furniture and requisites. 


LANSING ON. BLOCKADE 


. Acting Secretary of State Lansing made a statement on blockade 

in a note of May 16, 1914, to the Chargé of the Dominican Republic. 
He stated that as the Government had been informed that the 
blockade at Puerto Plata was maintained effectively, the blockade 
of that port was recognized by the United States. However, as the 
Government had not been informed that the blockade of Monte 
Christi was effective, that blockade could not be recognized until it 
was made effective. 


* Document 166, p. 533, 
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CHAPTER: XV 
SUMMARY 
Enemy Goons ın NEUTRAL SHIPS | 


The United States very early urged incorporation into the inter- 
national code of the principle that enemy goods, with the exception 
of contraband articles, should be exempt from capture and con- 
fiscation when found in neutral ships. Thereafter, and until the 
incorporation was made, the American Government frequently re- 
iterated this position. While favoring the rule that free ships 
should make free goods, the Government originally held that, under 
the existing law of nations, enemy goods in neutral ships were li- 
able to capture and confiscation. 

The treaty plan of 1776 and American naval instructions of 
1780 provided that free ships should make free goods with the ex- 
ception of contraband articles. Most of the early Americ an treaties 
included similar provisions, the Government maintaining that these 
stipulations did not affect the law of nations in this regard but 
merely controlled relations between the parties. In the treaties 
of 1794 with Great Britain and 1799 with Prussia no such provision 
was included, although the American Government had tried unsuc- 
cessfully to insert it in the former. It was omitted from the latter 
treaty at Secretary Pickering’s direction because he felt that, as 
the principle was not universally admitted, treaty stipulations for 
it were of little or no avail. ‘Treaties with the Barbary States in- 
cluded a statement that free ships should make free goods, with no 
expressed exception of contraband articles. In the treaty of 1819 
with Spain the provision for free ships making free goods was 
qualified by a statement that the principle should apply only to 
those powers which recognized it, and this qualification was included 
in practically all the treaties with Latin American states wien con- 
tained provisions relating to neutral rights. 

Jefferson, while President, and John Quincy mine while Secre- 
tary of State, questioned - the principle of the law of nations by 
which enemy goods found in neutral ships were liable to confiscation, 
but they admitted that the rule was generally followed. Secretary 
of State Van Buren even went so far as to say that the principle 
of free ships making free goods was a rule of international law when 
the United States became a nation and that it remained so. This 
position was not maintained by any other Secretary of State or 
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President, and the Supreme Court:in the case of The Nereide held 
that, according to the law. of nations, enemy goods in neutral ships 
were liable to confiscation. 

- When the British and French Governments announced that dur- 
ing the Crimean War they would follow the principle that free ships 
should make free goods with the exception of contraband articles, 
Secretary Marcy said there was a fair prospect of getting the prin- 
ciple incorporated into the international code. Efforts of the United 
States to further this proposition resulted in stipulations in six 
treaties to the effect that the parties recognized it as “ permanent and 
immutable ” and would apply it to the commerce of the powers con- 
senting to adopt it as such. The Declaration of Paris included a 
statement that free ships should make free goods, contraband articles 
excepted. The United States did not adhere to the declaration, but 
the Government later acknowledged the principle as a recognized rule 
of international law and applied it in the Civil War and in the 
war with Spain. 


U 


NEUTRAL Goops IN ENEMY SHIPS 


~ The Government of the United States has always maintained that, 
according to the law of nations, neutral goods not contraband, found 
in enemy ships, are exempt from capture. This position was upheld 
by the United States Supreme Court in the cases of The Nereide and 
The Atalanta. 

_ Although the above is an expression of what the United States 
considered the law of nations on the subject of neutral goods in 
enemy ships, many American treaties controlled the law by coupling 
with the provision that free ships should make free goods the state- 
ment that neutral goods found in enemy ships should be subject to 
confiscation. This provision was included in the plan of 1776 and, 
until 1851, in all treaties relating to neutral rights except those 
with Great Britain, Spain, Prussia, and the Barbary States. In 
the treaties with the three European powers no provision was in- 
cluded on the subject, while in the Barbary treaties it was provided 
that all neutral goods found in enemy ships should be free. In 
treaties with Latin American states until 1851, the provision for 
enemy ships making enemy goods was qualified by a statement that 
if the neutral flag did not protect enemy property, neutral goods in 
such enemy ships should be free. The only American treaty after 
1851 which provided that enemy ships should make enemy goods was 
the treaty of 1870 with Peru. 

When the British and French Governments in 1854 announced 
that they would apply the rule that neutral goods not contraband 
should be free in enemy ships, Secretary Marcy made the statement 
that this was no concession to neutrals as the principle was already 


116 POLICY TOWARD MARITIME COMMERCE IN WAR 


part of the law of nations. However, in furthering the proposition 
that free ships should make free goods, the United States made 
treaties with six states including provisions to the effect that the 
contracting parties recognized both principles as “ permanent and 
immutable” and would apply them to commerce of states agreeing 
to adopt them as such. l 


DEFINITION OF. EN E or WAR 


The United States has generally favored limiting contraband to 
arms, munitions of war, and military supplies, and on several occa- 
sions has suggested complete abolition of the doctrine. Though favor- 
ing a restricted list of contraband articles, the American Government 
has held that according to the law of nations naval stores were 
contraband and that foodstuffs might become so when destined to 
belligerent military forces. The law of nations has been followed in - 
this regard unless there were treaty stipulations to the contrary. 

The treaty plan of 1776 limited contraband to arms, munitions, 
war supplies, and horses, and the American contraband list issued 
shortly after the Russian declaration of February, 1780, contained a 
like limitation. ` All American treaties containing provisions on the 
subject followed the treaty plan, except Jay’s treaty which listed 
naval stores as contraband and included a statement that when 
foodstuffs became contraband “ according to the existing Laws of 
Nations,” they should not be confiscated but could be purchased. 

In 1780, John Adams suggested the abolition of the doctrine of 
contraband. ‘Three years later the commissioners to negotiate peace 
proposed to Great Britain the inclusion of a treaty provision to the 
effect that contraband articles, limited to arms and war supplies, 
could be purchased but not confiscated. This provision was included 
in the treaty plan of 1784 and was adopted in the three treaties with 
Prussia. Although instructed to press for abolition of contraband in 
the treaty with Great Britain, Jay had been unable to carry out his 
instructions in this regard. | ‘Several times during the Napoleonic 
wars Secretary of State Madison advocated the abolition of contra- 
band. Secretary Marcy in 1856 expressed himself in favor of a 
modification or abandonment of the doctrine of contraband, but did 
not urge this change for fear of embarrassing negotiations relating 
to the Declaration of Paris. 

_ As no contraband list was issued during the War of 1812 or the war 
with Mexico, American naval officers and American courts were pre- 
sumably guided by the law of nations where treaty stipulations did 
not apply. During the Civil War no contraband list was announced, 
although Treasury regulations in 1862 regarding trade with southern 
ports opened by proclamation contained ‘a list of “ contraband ” ar- 
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ticles limited to arms, munitions, and naval stores. This list was 
transmitted to American consular officers for communication to for- 
eign shippers, and therefore had some of the aspects of a regular noti- 
fication of contraband articles. A presidential proclamation of 1865 
definitely restricted contraband to arms, munitions, and war supplies. 
At the beginning of the war with Spain, the American Government 
announced lists of absolute and conditional contraband, the former 
restricted to arms, munitions, war supplies, and horses, and the latter 
to coal, railway and telegraph materials, money, and provisions. 
These lists without substantial change were included in the Naval 
War Code of 1900. The American delegates to the Hague Conference 
of 1907, instructed to limit the contraband list as narrowly as possible, 
voted against the British proposal to abolish contraband completely. 
Later, the delegates were authorized to endorse the abolition of 
conditional contraband. The instructions of 1907 on the subject of 
contraband were also given the delegates to the London Conference. 
The absolute and conditional contraband articles listed in the Decla- 
ration of London, which was signed by delegates of the United 
States, varied from the American regulations of 1898 and 1900, 
particularly in the greater extent of the conditional list. 


CONTINUOUS VOYAGE AND THE RULE OF THE War oF 1756 


The doctrine of continuous voyage arose as a result of efforts to 
evade the British rule of war of 1756, under which neutrals were 
not permitted in time of war to engage in a trade from which they 
were excluded in time of peace. The treaty plan of 1776 and prac- 
tically all American commercial treaties included safeguards against 
the effects of this rule by providing that in case of a war in which 
one of the parties was belligerent and the other neutral, the trade of 
the neutral should be free between enemy ports. Jay’s treaty, of 
course, included no such stipulation. The Russian declaration of 
1780 contained a provision for freedom of neutral trade between © 
enemy ports, and the United States embodied it in naval instructions 
of that year. 

No definite Executive pronouncements against the rule of 1756 
were made until the Napoleonic wars. Secretary of State Madison 
then made frequent protests against this rule, which he considered 
was not part of the law of nations and which greatly interfered 
with the American carrying-trade between the French West Indies 
and France. To avoid its effects, American shippers landed cargoes 
from the West Indies in ports of the United States, hoping thereby 
to break the voyage. The British courts, however, ultimately con- 
demned such cargoes, holding that the continuity of the voyage was 
not broken. 
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After the Napoleonic wars American Secretaries of State expressed 
themselves against the rule of 1756 and concluded numerous treaties 
with Latin American countries containmg provisions for neutral 
trade from port to port of the enemy. In 1854, when Great Britian 
was contemplating rules to be applied in the pending war, Secretary 
Marcy stated that if the British Government attempted to apply 
the rule, it might disturb their friendly relations with the United 
States. The correspondence considered in this survey contains no 
further mention of the rule, but several American treaties concluded 
after 1854 provided for freedom of neutral trade between enemy 
ports. 

During the Civil War, American naval officers were instructed 
that neutral ships carrying contraband directly or indirectly to 
insurgent territory or destined directly or indirectly for blockaded 
ports were to be seized. The United States Supreme Court in 1865 
and 1866 upheld the doctrine of continuous voyage in opinions that 
neutral goods could be condemned under it either as contraband or 
for violation of the blockade. 

Instructions of 1898 to American naval commanders and the Naval 
War Code of 1900 appeared to give authority to act under the rule 
of continuous voyage. The delegates to the London Naval Confer- 
ence of 1908-1909 were instructed to present the code of 1900 as 
embodying the American position on neutral trade. They were 
specifically instructed to agree to the abandonment of continuous 
voyage for conditional contraband and for blockade but to insist 
upon it for absolute contraband. The resulting Declaration of Lon- 
don excluded application of the doctrine in relation to blockade and 
conditional contraband, but provided that absolute contraband goods 
destined directly or indirectly for belligerent territory were liable 
to capture. 

VALIDITY OF BLOCKADE 


' The United States has always held that a blockade to be valid 
and binding should be maintained by a force sufficient to make haz- 
ardous the communication with a blockaded port. A valid blockade 
was not defined in the treaty plan of 1776, but a definition was 
included in the plan of 1784. For many years thereafter the Ameri- 
can Government tried unsuccessfully to define a blockade in treaties 
which it concluded. During the Napoleonic wars the Government 
reiterated the statement that a blockade to be binding should be 
effective, and President Madison in 1812 made clear that “ mock 
blockades ” were one of the principal causes of the war between the 
United States and Great Britain. 

The first American treaty to define a valid blockade was that of 
1824 with Colombia. Thereafter a definition was included in prac- 
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tically all treaties with Latin American states containing provisions 
relating to neutral trade. The only treaty with an European power 
which included a definition was the treaty of 1871 with Italy. When 
the United States was invited to adhere to the Declaration of Paris, 
which declared that a blockade in order to be binding should be 
effective, the Secretary of State explained that this provision merely 
reiterated an undisputed maxim of maritime law. 

The State Department in 1846 informed the American representa- 
tives abroad that an effective blockade of Mexican ports would be 
established, and instructions of the Secretary of the Navy made clear 
that the blockade should be effectively maintained.. Commodore 
Stockton, however, issued a proclamation which appeared to neutral 
governments to embrace ports not effectively blockaded. The Sec- 
retary of State then informed the British Minister that there had 
been no intention to establish a paper blockade, and further in- 
structions to American naval officers emphasized that under Stock- 
ton’s proclamation no Mexican port was considered blockaded unless 
a force was stationed sufficiently near to make trade with that port 
dangerous. 

President Lincoln, on April 19, 1861, TE that an effective 
blockade of the southern ports would be established and that no 
neutral vessels would be captured without having been once warned 
by the blockading squadron. The procedure under this proclama- 
tion, and instructions to naval officers in accordance with it, was to 
have warning given by blockading vessels as the blockade was made 
effective. Secretary of State Seward explained that the blockade 
was effective as evidenced by its results in reducing the supply of 
imported articles in the South and of cotton in the European 
markets. 7 . 

At the beginning of the war with Spain, President McKinley 
announced that the United States had instituted and would main- 
tain an effective blockade of Cuban ports. Naval instructions stated 
that a blockade to be effective and binding should be maintained 
by a force sufficient to make dangerous the communication with a 
blockaded port. 

The Naval War Code of 1900 contained a statement that a blockade 
to be binding should be effective, and a like provision was included 
in the Declaration of London. 


IMMUNITY OF PRIVATE PROPERTY AT SEA 


A proposition for immunity of private property at sea in 
time of war was suggested by Benjamin Franklin in 1780. In 1783 
it was presented by the American commissioners to negotiate peace 
with Great Britain, to be included in a treaty with that power. The 
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Continental Congress included such a proposition in the treaty plan 
of 1784, and it was embodied in the first treaty with Prussia. 

The proposition outlined on these three occasions was that in 
case of war between the two parties the ordinary commerce of their 
nationals should not be molested and that privateers should not be 
commissioned to interrupt such commerce. The extent to which 
immunity should prevail against public armed ships was left doubt- 
ful. It does not appear from the language of the proposition, how- 
ever, that the immunity of commerce in ordinary commodities ex- 
tended to the special traffic of supplying armed forces with imple- 
ments of war. Nor is there any indication of the effect of the propo- 
sition on the right of blockade. 

Secretary of State Pickering gave instructions that in renewing 
the treaty of 1785 with Prussia an alteration should be made which 
would leave commerce to the attack of privateers in case of a war 
between the two parties. He explained this instruction by stating 
that the abolition of privateering would be disadvantageous to the 
United States, which had few ships of war but which was strong 
in the number of seamen and in private wealth. 

The immunity proposal made by the American Government in 
1823 was for the “ perpetual abolition of private war upon the sea.” 
This proposition was more definite than the earlier ones in providing 
that neither party to the proposed treaty should authorize public 
or private vessels to interrupt ordinary commerce, but was no 
clearer in relation to contraband and blockade. After five years of 
unsuccessful negotiation with Great Britain, France, and Russia, 
efforts to secure its adoption were temporarily abandoned. Presi- 
dent Jackson feared a proposition which would restrict means of 
American warfare at sea to “our young navy alone.” 

President Pierce in 1854 suggested a rule of international law 
which would exempt private property upon the ocean from seizure 
by public armed ships as well as by privateers. Two years later the 
United States agreed to adhere to the Declaration of Paris if the 
powers would accept an amendment to the proposal for the abolition 
of privateering, which would exempt belligerent private property not 
contraband from seizure by public ships as well as by privateers. 
Although in 1861 the United States offered to adhere to the declara- 
tion without this amendment, Secretary Seward reasserted the Amer- 
ican preference for immunity. 

The American proposition for immunity was mentioned in treaties 
of 1858 with Bolivia and 1864 with Haiti, wherein statements were 
made that the parties contemplated a later agreement to relinquish 
the right to capture private property on the high seas. Secretary 
Seward in 1867 agreed to include an immunity article in a projected 
treaty with Italy, but was unwilling to make a general attempt to 
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obtain the acceptance of the Marcy amendment of 1854. Early in 
1868 Seward declined to authorize the inclusion of an immunity 
proposition in a treaty with the North German Union, as he believed 
the immediate conditions unfavorable. When Bismarck announced 
that in the war with France private property would not be seized, 
Secretary of State Fish was hopeful that the principle of immunity 
might soon be universally recognized, and he authorized its inclu- 
sion in a treaty with the North German Union. Three years later, 
in a treaty between the United States and Italy, provision was made 
that in case of war between them the‘ private property not contra- 
band of their respective nationals should be exempt from seizure by 
the armed forces of either party, but that this exemption should not 
extend to vessels and cargoes attempting to enter a blockaded port. 

President McKinley in December, 1898, stated that the experiences 
of that year had brought forcibly home the desirability for immu- 
nity. He recommended that Congress should authorize him to 
enter into negotiations with maritime nations with a view to incor- 
porating into the permanent law of civilized nations the exemption 
at sea of private property not contraband of war. President Roose- 
velt in 1903 renewed this recommendation, and during the next year 
Congress passed a resolution authorizing the Executive to further 
the proposition. 

The American delegates to the Hague Conference of 1899 were 
instructed to present to the Conference a proposition for immunity. 
On the basis of this instruction the delegates made a formal definite 
proposal for immunity of private property, qualified in relation to 
contraband and blockade as in the treaty with Italy. The Secretary 
of State in 1907 instructed: the delegates to the Hague Conference of 
that year that they were to propose again the proposition for im- 
munity which the American delegation had offered to the earlier 
Conference. 
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Resolutions of the Continental Congress Regarding duri Ves- 
sels and Cargoes, November 25, 1775* ` 


t 


The Congress resumed the report of the Committee on General 
Washington’s letter, and the same being debated by paragraphs, 
was agreed to as follows: 

The Committee to whom so much of the letter from General 
Washington to the president ef-the-Cengress” dated the 8th Instant 
as relates to the disposal of the vessels and cargoes belonging to the 
enemy, which shall fall into the hands of or be taken by the inhabit- 
ants of the united colonies è and so much of the report of the com- 
mittee of Congress, which lately went to the Camp at Cambridge as 
related to that subject, were referred, have examined the matter 
thereof and directed the same, as it appears to them, together with 
the resolutions of the Committee thereupon to be reported as 
followeth. 

Whereas, it appears to your Committee from undoubted informa- 
tion, that many vessels which had cleared at the respective custom 
houses in these colonies, agreeable to the regulations established by 
acts of the British parliament, have in a lawless manner, without even 
the semblance of just authority, been seized by his majesty’s ships 
of war, and carried into the harbour of Boston and other ports, 
where they have been riffled of their cargoes, by orders of his 
majesty’s naval and military officers, there commanding, without the 
said vessels having been proceeded against by any form of trial, and 
without the charge of having offended against any law. 


* Journals of the Continental Congress, vol. 111, pp. 371-375. 

2 Deletion appears in text. 

*The portion of the letter referred to (printed in The Writings of George 
Washington, collected and edited by Worthington Chauncey Ford, vol. Ill, pp. 
203-204) is as follows: 

“A vessel said to be from Philadelphia and bound to- Boston with 120 pipes 
of wine (118 of which are secured) stranded at a place called Eastham, in a 
gale of wind on the 2d inst. Another from Boston to Halifax with dry goods, 
&c. (amounting per invoice to about 240£ lawful) got disabled in the same gale 
near Beverly. These cargoes, with the papers, I have ordered to this place, 
the vessels to be taken care of until further orders. I have also an account 
of the taking of a wood sloop bound to Boston, and carried into Portsmouth 
by one of our armed vessels—particulars not yet come to hand, and this in- 
stant of two others from Nova Scotia to Boston, with hay, wood, live stock, &c., 
by another of our armed schooners. These are in Plymouth. 7 

These accidents and captures point out the necessity of establishing proper. 
courts without loss of time for the decision of property, and the legality a 
seizures, Otherwise I may be involved in a mee á T 

125- 
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It further appears to your Committee that orders have been 
issued in his majesty’s name, to the commanders of his ships of 
war, “to proceed as in the case of actual rebellion against such of the 
sea port towns and places being accessible to the king’s ships, 
in which any troops shall be raised or military works erected,” under 
colour of which said orders, the commanders of his majesty’s said 
ships of war, have already burned and destroyed the flourishing and 
populous town of Falmouth, and have fired upon and much injured 
several other towns within the United Colonies, and dispersed at a 
late season of the year, hundreds of helpless women and children, with 
a savage hope that those may perish under the approaching rigours 
of the season, who may chance to escape destruction from fire and 
sword, a mode of warfare long exploded amongst civilized nations. 

It also appears to your Committee, that the good people of these 
colonies, sensibly affected by the destruction of their property, and 
other unprovoked injuries, have at last determined to prevent as 
much as possible a repetition thereof, and to procure some repara- 
tion for the same, by fitting out armed vessels and ships of force. 
In the execution of which commendable designs, it is possible that 
those who have not been instrumental in the unwarrantable violences 
abovementioned may suffer, unless some laws be made to regulate, 
and tribunals erected competent to determine the propriety of cap- 
tures: Thereupon your Committee came to the following resolutions: 

1. That all such ships of war, frigates, sloops, cutters, and armed 
vessels as are or shall be employed in the present cruel and unjust 
war against the United Colonies, and shall fall into the hands of, or 
be taken by the inhabitants thereof, be seized and forfeited to, and 
for the purposes hereinafter mentioned. A 

2. That all transport vessels in the same service, having on board 
a troops, arms, ammunition, cloathing, provisions, or military or 
naval stores, of what kind soever, and all vessels to whomsoever be- 
longing, that shall be employed in carrying provisions or other neces- 
saries to the British army or armies, or navy, that now.are or shall 
hereafter be within any of the United Colonies, shall be liable to 
seizure, but that the said cargoes only be liable to forfeiture and 
confiscation, unless the said vessels so employed belong to an inhab- 
itant or inhabitants of these United Colonies; in which case the said 
vessel or vessels, together with her or their cargo, shall ‘be liable to 
confiscation.? 


*On December 19, 1775 (see Journals of the Continental Congress, vol. Im, 
p. 437), this paragraph was replaced by the following: 

“ Resolved, That all transport vessels in the same service, having on board any 
troops, arms, ammunition, cloathing, provisions, or military or naval stores of 
what kind soever, and all vessels to whomsoever belonging, that shall be em- 
ployed in carrying provisions or other necessaries to the British Army or armies, 
or navy, that now are or shall hereafter be within any of the United Colonies, or 
any goods, wares, or merchandizes, for the use of such fleet and army, shall be 
liable to seizure, and, with their cargoes, shall be confiscated.” 
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3. That no master or commander of any vessel shall be intitled to 
cruize for, or make prize of any vessel or cargo before he shall have 
obtained a commission from the Congress, or from such person or 
persons as shall be for that. purpose eppeniet in some one of the 
United Colonies. 

4. That it be and is hereby dcoominended to the several legislatures 
in the United Colonies, as soon as possible, to erect courts of Justice, 
or give jurisdiction to the courts now in being for the purpose of 
determining concerning the captures to be made as aforesaid, and 
to provide that all trials in such case be had by a jury under such 
qualifications, as to the respective legislatures shall seem expedient. 

5. That all prosecutions shall-be commenced in the court of that 
colony in which the captures shall be made, but if no such court be 
at that time erected in the said colony, or if the capture be made on 
open sea, then the prosecution shall be in the court of such colony 
as the captor may find most convenient, provided that nothing con- 
tained in this resolution shall be construed so. as to enable the captor 
to remove his prize from any colony competent to determine con- 
cerning the seizure, after he shall have carried the vessel so seized 
within any harbour of the same. 

6. That in all cases an appeal shall be allowed tọ the Congress, 
or such person or persons as they shall appoint for the trial of ap- 
peals, provided the appeal be demanded within five days after defini- 
tive sentence, and such appeal be lodged with the secretary of Con- 
gress within forty days afterwards, and provided the party ap- 
pealing shall give security to prosecute the said appeal to effect, and 
in case of the death of the secretary during the recess of Congress, 
then the said appeal to be lodged in Congress within 20 days after 
the meeting thereof. 

T. That when any vessel or vessels shall be fitted out at the ex- 
pence of any private person or persons, then the captures made shall 
be to the use of the owner or owners of the said vessel or vessels; that 
where the vessels employed in the capture shall be fitted out at the 

éxpence of any of the United Colonies, then one-third of the prize 
- taken shall be to the use of the captors, and the remaining two-thirds 
to the use of the said colony, and where the. vessels so employed shall 
be fitted out at the continental charge, then one-third shall go to the 
captors, and the remaining two-thirds to the use of the United Colo- 
nies; provided, nevertheless, that if the capture be a vessel of war, 
then the captors shall be intitled to one-half of the value, and the 
remainder shall go to the colony or continent as the case may be, 
the necessary charges of condemnation of all prizes, being deducted 
before any distribution made. 

8. That the captures heretofore made by vessels fitted out at the 
continental charge were justifiable, and that the distribution of the 
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captor’s share of the prizes by General Washington, be confirmed, 
which is as follows: 

That the share allowed to the captors be divided epope the officers 
and men in the following proportions, viz: 


Captain or commander, 6 shares. Mate, 1% shares. 
First lieutenant, , 5 do. Gunner, 114%, do. 
Second lieutenant, 4 do. Boatswain, 144 do. 
Surgeon, . 4 do. Gunner’s mate, and serjeant, 1% do. 
Master, 3 do. Privates, each, do. 
Steward, 2 do. 

2 


Resolutions of the Continental Congress Regarding Captured Vessels 
and Cargoes, March 23, 1776 + 


The Congress resumed the consideration of the declaration, which 
was agreed to as follows: | 

Whereas the petitions of the United Colonies to the King, for the 
redress of great and manifest grievances, have not only been rejected, 
. but treated with scorn and contempt, and the opposition to designs 
evidently formed to reduce them to a state of servile subjection, and 
their necessary defence against hostile forces actually employed to 
subdue them, declared rebellion; And whereas an unjust war hath 
been commenced against them, which the commanders of the British 
fleets and armies have prosecuted, and still continue to prosecute, 
with their utmost vigour, and in a cruel manner; wasting, spoiling, 
and destroying the country, burning houses and defenceless towns, 
and exposing the helpless inhabitants to every misery, from the in- 
clemency of the winter; and not only urging savages to invade the 
country, but instigating negroes to murder their masters; And - 
whereas the parliament of Great Britain hath lately passed an Act, 
affirming these colonies to be in open rebellion, forbidding all trade 
and commerce with the inhabitants thereof, until they shall accept 
pardons, and submit to despotic rule, declaring their property, where- 
ever found upon the water, liable to seizure and confiscation; and ' 
enacting, that what had been done there by virtue of the royal author- ` 
ity, were just and lawful acts, and shall be so deemed; from all which 
it is manifest, that the iniquitous scheme, concerted to deprive them 
of the liberty they have a right to by the laws of nature and the 
English constitution, will be pertinaciously pursued. It being there- 
fore necessary to provide for their defence and security, and justifi- 
able to make reprisals upon their enemies, and otherwise to annoy 
them, according to the laws and usages of Nations, the Congress, 
trusting that such of their friends in Great Britain (of whom it is 
confessed there are many entitled to applause and gratitude for their 


* Journals of the Continental Congress, vol. 1v, pp. 229-232. 
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patriotism and benevolence, and in whose favour a: discrimination 
of property cannot be made) as shall suffer by captures, will impute 
it to the authors of our common calamities, Do Declare and oe 
as followeth, to wit: 

Resolved, That the inhabitants of these soia be permitted to 
fit out armed vessels to cruize on the enemies of these ae 
Colonies. 

Resolved, That all ships and shes vessels, their tackle, apparel 
and furniture, and all goods, wares, and +nerchandizes, belonging: to 
any inhabitant or inhabitants of Great Britain, taken on the high 
seas, or between high and low water mark, by any armed vessel, fitted. 
out by any private person or persons, and te whom commissions shall 
be granted, and being libelled and prosecuted in any court erected for 
the trial of maritime affairs, in any of these colonies, shall be deemed 
and adjudged to be lawful prize; and after deducting and paying 
the wages of the seamen and mariners on board of such captures, ag 
are merchant ships and vessels, shall be entitled to, according to the 
terms of their contracts, until the time of the adjudication, shall be 
condemned to and for the use of the owner or owners, and the officers, 
marines, and mariners of such armed vessel, according to such rules 
and proportions as they shall agree on: Provided always, that this 
resolution shall not extend to any vessel bringing settlers arms, 
ammunition or warlike stores to and for the use.of these colonies, or 
any of the inhabitants thereof, who are friends. to the American 
cause, or to such warlike stores, or to the effects of such settlers. 

Eesolved, That all ships or vessels, with their tackle, apparel, and 
furniture, goods, wares, and merchandizes, belonging to any inhabi- 
tant of Great Britain as aforesaid, which shall be taken by any of 
the vessels of war of these United Colonies, shall be deemed for- 
feited; one third, after deducting and paying the wages of seamen 
and mariners as aforesaid, to the officers and men on board, and two 
thirds to the use of the United Colonies. : 

Resolved, That all ships or vessels, with their tackle, apparel, and 
furniture, goods, wares, and merchandises, belonging to any inhabit-. 
ants of Great Britain as aforesaid, which shall be taken by any, 
vessel of war fitted out by and at the expence of any of the United 
‘Colonies, shall be deemed forfeited, and divided, after deducting 
and paying the wages of seamen and mariners, as aforesaid, in such 
manner and proportions as the sem or convention of such 
colony shall direct, 

Resolved, That all as with their tackle, apparel, and furniture, 
and cargoes, belonging to the inhabitants of Great Britain, as afore- 
said, and all vessels which may be employed in carrying supplies to 
the ministerial armies, which shall happen to be taken near the 
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shores of any. of these colonies, by the people of ‘the country, or 
detachments from the army, shall be deemed lawful prize; and the 
court of admiralty within the said colony is required, on condemna- 
tion thereof, to adjudge that all charges and expences which may 
attend the capture and trial, be first paid out of the monies arising 
from the sales of the prize, and the remainder equally divided among 
all those, who shall have been actually engaged and employed in 
taking the said prize. Provided, that where any detachments of the 
army shall have been employed as aforesaid, their part of the prize 
money shall be distributed among them in proportion to the. pay: of: 
the officers and soldiers so employed. .. | 
Ordered, That the eee resolution be. published, S Bae ol 


abe 


8 


I nstructions of the Continental ongie to Commanders of Private 
Slaps and Vessels of eG April 3, 17761 


Instructions to the commanders of private ships -or vessels of war, 
_ which shall have commissions or letters of marque and reprisal, 
authorizing them to make captures of British vessels and cargoes. 


- 1. You may, by forte of arms, attack, subdue, and take all ships 
and other vessels belonging to the inhabitants of Great Britain, on 
the high seas, or between high water and low water mark, except 
ships and vessels bringitig persons who intend to settle and reside in 
the United Colonies; or bringing arms, ammunition, or war-like 
stores, to the said colonies, for the use of such inhabitants thereof 
as are friends to the American cause, which you shall suffer to pass 
unmolested, the commanders thereof permitting a peaceable search, 
_ and giving satisfactory information of thè contents of the ladings, 
and destinations of the voyages. 

2. You may, by force of arms, attack, bdie; and take all ships 
and other vessels whatsoever, carrying soldiers, arms, gunpowder, 
ammunition, provisions, ‘or any other contraband goods, to any of 
the British armies or ships of war employed against these colonies. 

8. You shall bring such ships'and vessels, as you shall take, with 
their guns, rigging, tackle, apparel, furniture, and ladings, to some 
convenient port or ports of the United Colonies, that proceedings 
may thereupon be had, in due form, before the courts, which are or 
shall be there appointed to ne ang determine causes civil and 

maritime. E 


* Journals of the Continental Congress, vol. Iv, pp. 253-254. 
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4. You, or one of your chief officers, shall bring or send the master 
and pilot, and one or more principal person or persons of the com- 
pany of every ship or vessel by you taken, as'soon after the capture 
as may be, to the judge or judges of such court as aforesaid, to be 
examined upon oath, and make answer to the interrogatories which 
may be propounded, touching the interest or property of the ship or 
vessel, and her lading; and, at the same fime, you shall deliver, or 
cause to be delivered, to the judge or judges, all passes, sea-briefs, 
charter-parties, bills of lading, cockets, letters, and other documents ` 
and writings found on board, proving the said papers, by the affi- 
davit of yourself, or of some other person present at the capture, to 
be produced: as they were received, without fraud, addition, sub- 
duction or embezzlement. © 

5. You shall keep and preserve every ship or vessel, and cargo, by 
you taken, until they shall, by sentence of a court properly authorized, 
be adjudged lawful prizes; not selling, spoiling, wasting, or diminish- 
ing the same, or breaking the bulk thereof, nor suffering any such 
thing to be done. 

6. If you, or any of your officers or crew, shall, in cold blood, kill 
or maim, or by torture or otherwise, cruelly, inhumanly, and con- 
trary to common usuage, and the practice of civilized nations in war, 
treat any person'or persons surprized i in the ship or vessel you shall 
take, the offender shall be severely punished. 

7. You shall, by all convenient opportunities, send to Congress 
written accounts of the captures you shall make, with the number 
and names of the captives, copies of your journal from time to time, 
and intelligence of what may occur or be discovered concerning the 
designs of the enemy, and the destination, monons, and operations 
of their fleets and armies. 

8. One-third, at least, of your whole company shall be landsmen. 

9. You shall not ransom any prisoners or captives, but shall dis- 
pose of them in such manner, as the Congress, or, if that be not 
sitting, in the colony. whither they shall be brought, as the general 
assembly, convention, or council, or committee of safety, of such 
colony shall direct. — | 

10. You shall observe all such further E as Congress 
shall hereafter give ° in the promise when you ‘shall have notice 
thereof. | 

11. If you shall do any hie contrary to these. EIT or to 
others hereafter to be given, or willingly suffer such thing to be done, 
you shall not only forfeit your commission, and be liable to an action 
for breach of the condition of your bond, but be responsible to ie 
party grieved for damages ai by such malversation. 


t- 
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Treaty Plan of the Continental Congress, September 17, 17761 
[Resolutton, Articles XV, XVI, XVII, XXVI, and XXVII] 


= Congress took into consideration the plan of treaties to be pro- 
posed to foreign nations, ... 

kesowed, That the following plan of a treaty be proposed to His 
Most Christian Majesty. 

Art. XV. The Merchant Ship of either of the Parties, which 
shall be making into a Port belonging tothe Enemy of the other Ally, 
and concerning whose Voyage, and the Species of Goods on board © 
her, there shall be just Grounds of Suspicion, shall be obliged to 
exhibit, as well upon the high Seas as in the Ports and Havens, not 
only her Passports, but like wise Certificates, expressly shewing that. 
lier Goods are not of the Number of those which have been prohibited, 
as Contraband. 

Art. XVI. If by the exhibiting of the above Certificates, the 
other Party discover there are any of those Sorts of Goods, which are 
prohibited and declared Contraband, and consigned for a Port under 
the obedience of his Enemies, it shall not be lawfull to break up the 
Hatches of such Ship, or to open any Chest, Coffers, Packs, Casks, 
or any other Vessells found therein or to remove the smallest Parcells 
of her Goods, whether such Ship belong to the Subjects of France, or 
the Inhabitants of the said United States, unless the lading be 
brought on Shore in the Presence of the officers of the Court of 
Admiralty, and an Inventory thereof made; but there shall be no 
allowance to sell, exchange, or alienate the same in any manner, 
untill after that due and lawfull Process shall have been had against 
such prohibited Goods, and the Courts of Admiralty shall, by a 
Sentence pronounced, have confiscated the same, saving always as 
well the Ship itself, as any other Goods found therein, which by this 
Treaty, are to be esteemed free, neither may they be detained on Pre- 
tence of their being as it were infected by the prohibited Goods, much 
less shall they be confiscated as lawfull Prize: But if not the whole 
Cargo, but only Part thereof shall consist of prohibited or contraband 
Goods, and the Commander of the Ship shall be ready and willing to 
deliver them to the Captor who has discovered them, in such Case 
the Captor having received those Goods, shall forthwith discharge 
the Ship, and not hinder her by any Menni freely to prosecute the 
Voyage on which she was bound. 

Arr. XVII. On the Contrary, it is PERT that whatever shall be 
found to be laden by the Subjects and Inhabitants of either Party, 
on any Ship belonging to the Enemy of the other, or to his Subjects, 
although it be not of the Sort of prohibited Goods, may be confis- 
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cated in the same Manner as if it belonged to the Enemy himself, 
except such Goods and Merchandise as were put on board such Ship 
before the Declaration of War, or even after such Declaration, if 
so be it were done without the Knowledge of such Declaration. So 
that the Goods of the Subjects or People of either Party, whether 
they be of the Nature of such as are prohibited, or otherwise which, 
as is aforesaid, were put on board any Ship belonging to an Enemy 
before the War, or after the Declaration of it, without the Knowl- 
edge of it, shall no wise be liable to Confiscation, but shall well and 
truly be restored without delay to the Proprietors demanding the 
same; but so as that if the said Merchandises be contraband, it shall 
not be any Ways lawfull to carry them afterwards to any Ports be- 
longing to the Enemy. 

Art. XXVI. It shall be lawfull for all and Singular the Subjects 
of the most Christian King, and the Citizens, People, and Inhab- 
itants of the said States, to Sail with their Ships, with all manner 
of Liberty and Security; no distinction being made, who are the 
Proprietors of the Merchandizes laden thereon from any Port, to 
the Places of those who now are, or hereafter shall be at Enmity 
with the most Christian King, or the United States. It shall like- 
wise be lawfull for the Subjects and Inhabitants aforesaid, to sail 
with the Ships and Merchandizes aforementioned; and to trade with 
the same Liberty, and Security, from the Places, Ports, and Havens 
of those who are Enemies of both or either Party, without any oppo- 
sition or Disturbance whatsoever, not only directly from the Places 
of the Enemy aforementioned to neutral Places; but also from one 
Place belonging to an Enemy, to another Place belonging to an 
Enemy, whether they be under the Jurisdiction of the same Prince 
or under Several: And it is hereby Stipulated that free Ships shall 
also give a Freedom to Goods, and that every Thing shall be deemed 
to be free and exempt, which shall be found on board the Ships, be- 
longing to the Subjects of either of the Confederates; although the 
whole Lading or any Part thereof, should appertain to the Enemies 
of Either, Contraband Goods being always excepted. It is also 
agreed in like manner, that the same Liberty, be extended to Per- 
sons, who are on board a free Ship with this Effect, that although 
they be Enemies to both or either Party, they are not to be taken 
out of that free Ship, unless they are Soldiers, and in actual Service 
of the Enemies. 

Art. XXVII. This Liberty of Navigation and Commerce shall 
extend to all Kinds of Merchandizes, excepting those only which are 
distinguished by the Name of Contraband: and under this Name of 
Contraband, or prohibited Goods, shall be comprehended Arms, 
Great Guns, Bombs with their Fuzees, and other Things belonging to 
them; Fire Balls, Gunpowder, Match, Cannon Ball, Pikes, Swords, 
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Lances, Spears, Halberds, Mortars, Petards, Granadoes, Saltpetre, 
Musketts, Muskett Balls, Helmets, Head Pieces, Breast Plates, Coats 
of Mail, and the like Kind of Arms proper for arming Soldiers, 
Muskett rests, Belts, Horses with their Furniture, and all cther 
war like Instruments whatsoever. These Merchandizes which fol- 
low, shall not be reckoned among Contraband or prohibited Goods; 
that is to Say, all Sorts of Cloths, and all other Manufactures woven 
of any Wool, Flax, Silk, Cotton, or any other Material whatever; 
all Kinds of Wearing apparell, together with the Species whereof 
they are used to be made; Gold and Silver, as well coined as 
uncoined, Tin, Iron, Lead, Copper, Brass, Coals; as also Wheat and 
Barley, and any other Kind of Corn and Pulse; Tobacco, and like- 
wise all manner of Spices; Salted and Smoked Flesh, Salted Fish, 
Cheese and Butter, Beer, Oils, Wines, Sugars, and all Sorts of Salt; 
and in general, all Provisions. which Serve for the Nourishment of 
Mankind, and the Sustenance of Life: Furthermore, all Kinds of 
Cotton, Hemp, Flax, Tar, Pitch, Ropes, Cables, Sails, Sail Cloth, 
Anchors, and any Parts of Anchors; also Ships’ Masts, Planks, 
Boards, and Beams, of what Tree Soever; and all other Things 
proper either for building or repairing Ships, and all other Goods 
whatsoever which have not been worked into the Form of any Instru- 
ment or Thing prepared for War, by Land or by Sea, shall not be 
reputed Contraband, much less such as have been already wrought 
and made up for any other use; all which shall wholly be reckoned 
among free Goods; as likewise all other Merchandizes and Things 
which are not comprehended, and particularly mentioned in the fore- 
going Enumeration of Contraband Goods; So that they may be 
transported and carried in the freest Manner by the Subjects of 
both Confederates, even to Places belonging to an Enemy, such Towns 
and Places being only excepted as are at that time besieged, blocked 
up, or invested. 


[The following articles of a treaty of 1713, printed as an annex, 
contain provisions similar to those in the treaty plan. ] 


[Annex] 
Treaty of Commerce and Nawigation between Great Britain and 
France, April 11, 1713+ 
[Articles XVII, XVIII, XIX, XX, and XXVII] 
XVII 


It shall be lawful for all and singular the Subjects of the Queen of 
Great Britain, and of the most Christian King, to sail with their 
Ships, with all manner of Liberty and Security, no Distinction being 
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made who are the Proprietors of the Merchandizes laden thereon, 
from any Port to the Places of those who are now, or shall be here- 
after, at Enmity with the Queen of Great Britain, or the most 
Christian King: It shall likewise be lawful for the Subjects and In- 
habitants aforesaid to sail with the Ships and Merchandizes afore- 
mentioned, and to trade, with the same Liberty and Security, from 
the Places, Ports, and Havens, of those who are Enemies of both, 
or of either, Party, without any Opposition or Disturbance whatso- 
ever, not only directly from the Places of the Enemy afore-men: 
tioned, to a neutral Place, but also from one Place belonging to an 
Enemy, to another Place belonging to an Enemy, whether they be 
under the Jurisdiction of the same Prince, or under several: And as 
it is now stipulated, concerning Ships and Goods, That free Ships 
shall also give a Freedom to Goods; and that every thing shall be 
deemed to be free and exempt, which shall be found on board the 
Ships belonging to the Subjects of either of the Confederates, al- 
though the whole Lading, or any Part thereof, should appertain to 
the Enemies of either of their Majesties; contraband Goods being 
always excepted; on the Discovery whereof, Matters shall be man- 
aged according to the Sense of the subsequent Articles; it is also 
agreed, in like manner, That the same Liberty be extended to Persons 
who are on board a free Ship; with this Effect, That, although they 
_be Enemies to both, or to either, Party, they are not to be taken out 

of that free Ship, unless they are Soldiers, and in actual Service of 
the Enemies. | 

XVIII 


This Liberty of Navigation and Commerce shall extend to all 
Kinds of Merchandizes; excepting those only which follow in the 
next Article, and which are signified by the Name of Contraband. 


XIX 


Under this Name of contraband, or prohibited, Goods, shall’ be 
comprehended Arms, great Guns, Bombs with their Fusees, and 
other Things belonging to them, Fire-ball, Gunpowder, Match, Can- 
non-ball, Pikes, Swords, Lances, Spears, Halberds, Mortars, Petards, 
Granadoes, Saltpetre, Musquet, Musquet-ball, Helmets, Head-pieces, 
Breast-plates, Coats of Mail, and the like Kinds of Arms proper for 
arming Soldiers; Musquet-rests, Belts, Horses with their Furniture ; 
and all other warlike Instruments whatever. 


XX 


These Merchandizes which follow shall not be reckoned among 
prohibited Goods; that is to say, All Sorts of Cloths, and all other 
Manufactures woven of any Wool, Flax, Silk, Cotton, or any other 
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Materials whatever; all kinds of Cloaths, and wearing Apparel, 
together with the Species whereof they are used to be made; Gold 
and Silver, as well coined as uncoined; Tin, Iron, Lead, Copper, 
Brass, Coals; as also Wheat and Barley, and any other kind of 
Corn and Pulse; Tobacco; and likewise all manner of Spices; salted 
and smoked Flesh, salted Fish, Cheese and Butter; Beer, Oils, 
Wines, Sugars, and all Sorts of Salt; and, in general, all Provisions 
which serve for the Nourishment of Mankind, and the Sustenance of 
Life: Furthermore, all kinds of Cotton, Hemp, Flax, Tar, Pitch, 
Ropes, Cables, Sails; Sail-cloth, Anchors, and any Parts of Anchors; 
also Ship-masts, Planks, Boards, and Beams, of what Trees soever ; 
and all other things proper either for building or repairing Ships; 
and all other Goods whatever, which have not been worked into 
the Form of any Instrument, or Thing, prepared for War, by Land, 
or by Sea; shall not be reputed Contraband; much less such as have ` 
been already wrought, and made up, for any other Use; all which 
shall wholly be reckoned among free Goods; as likewise, all other 
Merchandizes and Things, which are not comprehended, and par- 
ticularly mentioned, in the preceding Article; so that they may be 
transported, and carried, in the freest manner, by the Subjects of 
both Confederates, even to Places belonging to an Enemy; such 
Towns, or Places, being only exempted, as are at that time ie besieged, 
blocked up round about, or invested. 


XXVII 


On the contrary, it is agreed, That whatever shall be found to be 
laden by the Subjects and Inhabitants of either Party on any Ship 
belonging to the Enemy of the other, and his Subjects, the Whole, 
although it be of the Sort of prohibited Goods, may ‘be confiscated, in 
the same manner as if it belonged to the Enemy himself; except 
those Goods and Merchandizes as were put on board such Ship be- 
fore the Declaration of War, or even after such Declaration, if so 
be it were done within the Time and Limits following; that is to 
say, If they were put on board such Ship in any Port and Place, 
within the Space of Six Weeks after such Declaration, within the 
Bounds called the Naze, in Norway, and the Soundings; of Two 
Months, from the Soundings, to the City of Gibraltar; of Ten Weeks, 
in the Mediterranean Sea; and of Eight Months, in any other Coun- 
try, or Place, in the World: So that the Goods of the Subjects of 
either Prince, whether they be of the Nature of such as are pro- 
hibited, or otherwise, which, as is aforesaid, were put on board any 
Ship belonging to an Enemy, before the War, or after the Declara- 
tion of the same, within the Time and Limit abovesaid, shall no- 
ways be liable to Confiscation; but shall well and truly be restored, 
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without Delay, to the Proprietors demanding the same; but so as 
that, if the said Merchandizes be contraband, it shall not be anyways 
lawful to carry them afterwards to the Port belonging to the Enemy. 


5 


Treaty of Amity and Commerce between the United States and 
France, February 6, 17781 


[Articles 14, 15, 16, 25, and 267] 
- Art. 14 [12]? 


The merchant Ships of either of the Parties, which shall be making 
into a Port belonging to the Enemy of the other Ally and concerning 
whose Voyage & the Species of Goods on board her there shall be just 
Grounds of Suspicion shall be obliged to exhibit as well upon the 
high Seas as in the Ports and Havens not only her Passports, but 
likewise Certificates expressly shewing that her Goods are not of 
the Number of those, which have been prohibited as Contraband. 


ART. 15 [13] 


If by the exhibiting of the above said Certificates, the other Party 
discover there are any of those Sorts of Goods, which are prohibited 
and declared contraband and consigned for a Port under the Obedi- 
ence of his Enemies, it shall not be lawful to break up the Hatches of 
such Ship, or to open any Chest, Coffers, Packs, Casks, or any other 
Vessels found therein, or to remove the smallest Parcels of her Goods, 
whether such Ship belongs to the Subjects of France or the Inhabi- 
tants of the said United States, unless the lading be brought on Shore 
in the presence of the Officers of the Court of Admiralty and an 
Inventory thereof made; but there shall be no allowance to sell, 
exchange, or alienate the same in any manner, untill after that due 
and lawful Process shall have been had against such prohibited 
Goods, and the Court of Admiralty shall, by a Sentence pronounced, 
have confiscated the same: saving always as well the Ship itself as 
any other Goods found therein, which by this Treaty are to be 
esteemed free: neither may they be detained on pretence of their 
being as it were infected by the prohibited Goods, much less shall 
they be confiscated as lawful Prize: But if not the whole Cargo, but 

only part thereof shall consist of prohibited or contraband Goods 
ane the Commander of the Ship shall be ready and willing to deliver 


1Hunter Miller (ed.), Treaties and Other International Acts of the United 
States of America, vol. II, pp. 

* Similar provisions appear A treaties with the Netherlands, 1782, and Swe- 
den, 1783; ibid., pp. 59-88, 123-149. 

3 Articles in brackets indicate the consecutive numbering after the original 
articles 11 and 12 had been suppressed. 
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them to the Captor, who has discovered them, in such Case the Cap- 
tor having received those Goods shall forthwith discharge the Ship 
and not hinder her by any means freely to prosecute the Voyage, on 
which she was bound. But in Case the Contraband Merchandises, 
cannot be all receiv’d on board the Vessel of the Captor, then the 
Captor may, notwithstanding the Offer of delivering him the Con- 
traband Goods, carry the Vessel into the nearest Port agreable to 
what is above directed. 


Arr. 16 [14] 


On the contrary it is agreed, that whatever shall be found to be 
laden by the Subjects and Inhabitants of either Party on any Ship 
belonging to the Enemys of the other or to their Subjects, the whole 
although it be not of the Sort of prohibited Goods may be confis- 
cated in the same manner, as if it belonged to the Enemy, except . 
such Goods and Merchandizes as were put on board such Ship before 
the Declaration of War, or even after such Declaration, if so be it 
were done without knowledge of such Declaration. So that the 
Goods of the Subjects and People of either Party, whether they be 
of the Nature of such as are prohibited or otherwise, which, as is 
aforesaid were put on board any Ship belonging to an Enemy be- 
fore the War, or after the Declaration of the same, without the 
Knowledge of it, shall no ways be liable to confiscation, but shall well 
and truely be restored without Delay to the proprietors demanding 
the same; but so as that, if the said Merchandizes be contraband, it 
shall not be any Ways lawful to carry them afterwards to any Ports 
belonging to the Enemy. The two contracting Parties agree, that 
the Term of two Months being passed after the Declaration of War, 
their respective Subjects, from whatever Part of the World they 
come, shall not plead the Ignorance mentioned in this Article. 


Art. 25 [23] 


It shall be lawful for all and singular the Subjects of the most 
Christian King and the Citizens People and Inhabitants of the said 
United States to sail with their Ships with all manner of Liberty 
and Security; no distinction being made, who are the Proprietors of 
the Merchandizes laden thereon, from any Port to the places of those 
who now are or hereafter shall be at Enmity with the most Christian 
King or the United States. It shall likewise be Lawful for the 
Subjects and Inhabitants aforesaid to sail with the Ships and Mer- 
chandizes aforementioned and to trade with the same Liberty and 
security from the Places, Ports and Havens of those who are Enemies 
of both or either Party without any Opposition or disturbance what- 
soever, not only directly from the Places of the Enemy afore men- 


DOCUMENTS 139 


tioned to neutral Places; but also from one Place belonging to an 
Enemy to another place belonging to an Enemy, whether they be 
under the Jurisdiction of the same Prince or under several; And 
it is hereby stipulated that free Ships shall also give a freedom to 
Goods, and that every thing shall be deemed to be free and exempt, 
which shall be found on board the Ships belonging to the Subjects 
of either of the Confederates, although the whole lading or any Part 
thereof should appertain to the Enemies of either, contraband Goods 
being always excepted. It is also agreed in like manner that the 
same Liberty be extended to Persons, who are on board a free Ship, 
with this Effect, that although they be Enemies to both or either 
Party, they are not to be taken out of that free Ship, unless they 
are Soldiers and in actual Service of the Enemies. 


Arr. 26 [24] 


This Liberty of Navigation and Commerce shall extend to all 
kinds of Merchandizes, excepting those only which are distinguished 
by the name of contraband; And under this Name of Contraband 
or prohibited Goods shall be comprehended, Arms, great Guns, 
Bombs with the fuzes, and other things belonging to them, Cannon 
Ball, Gun powder, Match, Pikes, Swords, Lances, Spears, halberds, 
Mortars, Petards, Granades Salt Petre, Muskets, Musket Ball, Buck- 
lers, Helmets, breast Plates, Coats of Mail and the like kinds of Arms 
proper for arming Soldiers, Musket rests, belts, Horses with their 
Furniture, and all other Warlike Instruments whatever. These 
Merchandizes which follow shall not be reckoned among Contraband 
or prohibited Goods, that is to say, all sorts of Cloths, and all other 
Manufactures woven of any wool, Flax, Silk, Cotton or any other 
Materials whatever; all kinds of wearing Apparel together with the 
Species, whereof they are used to be made; gold & Silver as well 
coined as uncoin’d, Tin, Iron, Latten, Copper, Brass Coals, as also 
Wheat and Barley and any other kind of Corn and pulse; Tobacco 
and likewise all manner of Spices; salted and smoked Flesh, salted 
Fish, Cheese and Butter, Beer, Oils, Wines, Sugars and all sorts 
of Salts; & in general all Provisions, which serve for the nourish- 
ment of Mankind and the sustenence of Life; furthermore all kinds 
of Cotton, hemp, Flax, Tar, Pitch, Ropes, Cables, Sails, Sail Cloths, 
Anchors and any Parts of Anchors; also Ships Masts, Planks, Boards 
and Beams of what Trees soever; and all other Things proper either 
for building or repairing Ships, and all other Goods whatever, which 
have not been worked into the form of any Instrument or thing 
prepared for War by Land or by Sea, shall not be reputed Contra- 
band, much less such as have been already wrought and made up for 
any other Use; all which shall be wholly reckoned among free 
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Goods; as likewise all other Merchandizes and things, which are 
not comprehended and particularly mentioned in the foregoing 
enumeration of contraband Goods: so that they may be transported 
and carried in the freest manner by the Subjects of both Confederates 
even to Places belonging to an Enemy such Towns or Places being 
only excepted as are at that time beseiged, blocked up or invested. 


6 


The Peace Commissioner (J. Adams) to the President of the Conti- 
| | nental Congress (Huntington)' 
Paris, April 10, 1780. 
Sir: The memoire of the Prince Gallitzin, envoy extraordinary 
from the Empress of all the Russias, to the States-General, pre- 
sented the 3d of this month, is of too much importance to the 
United States of America and their allies to be omitted to be sent 
to Congress. It is of the following tenor: | 


High and Mighty Lords: The undersigned, envoy extraordinary 
of her majesty the Empress of all the Russias, has the honor to com- 
municate a copy of the declaration which the empress, his sovereign, 
has made to the powers actually at war. Your high mightinessess 
may regard this communication as a particular mark of the attention 
of the empress to the republic, equally interested in the reasons which 
have given birth to this declaration. 

He has, moreover, orders to declare, in the name of her imperial 
majesty, that how much soever she may desire, on the one hand, to 
maintain during the present war the strictest neutrality, she will, 
nevertheless, maintain, by means the most efficacious, the honor of 
the Russian flag, and the safety of her commerce, and the navigation 
of her subjects, and will not suffer that any injury should be done 
to it by any of the belligerent powers. That to avoid, on this occa- 
sion, all misunderstanding or false interpretation, she has thought 
it her duty to specify in her declaration the terms of a free commerce 
and of that which is called contraband; that if the definition is 
founded upon notions the most simple, the most clear, and the most 
determinate by the laws of nature, that of the latter is taken by her 
literally from the treaty of commerce of Russia with Great Britain; 
that by this she proves eE ER her good faith and her impar- 
tiality towards both parties; that she thinks, consequently, that she 
ought to expect that the other commercial powers will be earnest to 
accede to her manner of thinking relative to the neutrality. 

In pursuance of these two views, her majesty has charged the sub- 
scriber to invite your high mightinesses to make a common cause 
with her; insomuch that this union may serve to protect commerce 
and navigation, observing at the same time the most exact neutrality 


1 Francis Wharton (ed.), The Revolutionary Diplomatic Correspondence of the 
United States, vol. 101, pp. 606-608. | i : 
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and to communicate to you the measures which she has taken in con- 
sequence. Similar invitations have been already made to the courts 
of Copenhagen, Stockholm, and Lisbon, to the end that, by the com- 
mon cares of all neutral maritime powers, a neutral system, founded 
on justice, and which, by its real utility, may serve as a rule for 
future ages, may be established and made legal in favor of the com- 
mercial navigation of neutral nations. The subscriber makes no 
doubt that your high mightinesses will take into consideration the 
invitation of her imperial majesty, and concur in making, without 
delay, a declaration to the belligerent powers founded upon the same 
principles with those of the empress, his sovereign, by explaining 
your sentiments at the same time upon the subject of the protection 
of your commerce, of your navigation, and of the nature of contra- 
band goods, conformably to the terms of your particular treaties with 
other nations. Moreover, the subscriber has the honor to assure your 
high mightinesses that if, for establishing solidly a system nen 
glorious and advantageous to the prosperity of navigation in general, 
you will commence a negotiation with the neutral powers above men- 
tioned, to the end to establish a particular convention upon this sub- 
ject, the empress, his sovereign, will be ready to engage in it. 

Your high mightinesses will readily perceive the necessity of com- 
ing to a resolution upon subjects equally important and advantageous 
to humanity in general. A 

The subscriber requests the favor that your high mightinesses 
would furnish him with a speedy answer. Gallitzin. 

DECLARATION OF HER MAJESTY THE EMPRESS OF RUSSIA, MADE TO THE 

COURTS OF VERSAILLES, MADRID, AND LONDON, MENTIONED IN THE 

. FOREGOING MEMORIAL : 


The Empress of all the Russias has manifested so visibly the sen- 
timents of justice, equity, and moderation which animate her, and 
has given, during the whole course of the war maintained against 
the Ottoman Porte, such convincing proofs of her attention to the 
rights of neutrality and the freedom of commerce in general, that in 
this respect she may appeal to the testimony of all Europe. This 
conduct, as well as the scrupulous exactness with which she has ob- 
served the rules of neutrality during the course of this war, has given 
her room to hope that her subjects would peaceably enjoy the fruits 
of their industry and the advantages which belong to all neutral na- 
tions. Experience has, however, taught her the contrary, since 
neither these considerations nor the regard due to what the law of 
nations in general prescribes have been able to hinder the subjects 
of her majesty from being oftentimes troubled in their navigation or 
interrupted or retarded in their commerce by the subjects of the 
belligerent powers. These interruptions having come upon business 
in general, and that of Russia in particular, are of a nature to 
awaken the attention of all the neutral nations, and oblige her 
majesty the empress to seek to deliver herself from them by all means 
suitable to her dignity and the well-being of her subjects. . 

But before she shall put them in execution, being filled with a sin- 
cere desire to prevent all subsequent acts of violence, she has thought 
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that it was consistent with her equity to lay open to all Europe the . 
principles which will govern her, and which are indispensable to 
prevent all misunderstanding, as well as all which might give occa- 
sion to it. To this she has determined herself with so much the more 
confidence, as these principles are drawn from the primitive law of 
nations and adopted by all nations, which the belligerent powers 
themselves can not enervate—at least not without violating the laws 
of neutrality and contemning the fundamental rules which they 
themselves have adopted in divers treaties and alliances now existing: 


ArticLe I. That all neutral vessels ought to navigate freely 
from one port to another, as well as upon the. coasts of the 
powers now at war. a | a ae 

Art. II.—That the effects belonging to the subjects of the bel- 
ligerent powers shall be free in neutral ships, excepting always 
contraband goods. | | 

Art. III. That her imperial majesty, in consequence of the 
limits above fixed, will adhere ei to that which is stipulated 
by the tenth and eleventh articles of ee treaty of commerce with 
reat Britain, concerning the manner in which she ought to 
conduct towards all the belligerent powers. [These articles lim- 
ited contraband to arms and munitions of war]  —s_._—s™ 

Art. IV. That as to what concerns a port blocked up, we 
ought not, in truth, to consider as such any but those which are 
found so well shut up by a fixed and sufficient number of vessels 
belonging to the power which attacks it that one can not attempt 
to enter into such port without evident danger. | 

Arr, V. That these principles above laid down ought to serve 
as a rule in all proceedings, whenever there is a question con- 
cerning the legality of prizes. 


From these considerations her Imperial majesty makes no diff- 
culty to declare that, wishing to insure the execution of that 
which is herein before declared, to maintain at the same time the 
honor of her flag, as well as the safety of the commerce of her states, 
and also to protect the navigation of her subjects against all those 
whom it may concern, she has given orders that a considerable por- 
tion of her maritime forces shell be put to sea, with no other inten- 
tion than to insure the observation of the most exact and the most 
strict neutrality, which her majesty proposes to keep as long as she 
shall not see herself absolutely forced to depart from that system of 
moderation and of perfect neutrality which she has adopted, in. such 
sort that it will not be but in the last extremity that her fleet will 
exercise her final orders to go wherever the necessity and the cir- 
cumstances may require. k 

It is, then, by assuring the belligerent powers in the most solemn 
manner, and with all that rectitude and sincerity which form the 
distinguishing character of her Imperial majesty, that she declares 
to them that she proposes to herself no other thing than to convince 
them of the sentiments of equity with which she is animated, as well 
as of the tendency of her salutary views towards the well-being of all 
nations in general, and particularly of those now at war, and that 
consequently her Imperial majesty will provide her admiralty as well 
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as her generals with instructions relative to this system, extracted 
from the code of nations, and which shey nave so often taken for 
rules in their treaties. 


I have [etc.] . - o JOEN Apams © 


i a g {T 


The Peace Commissioner (J. Adone) to the President of the Conti- 
nental Congress (Huntington)? 


Parts, April ty 1780. 


Sm: Everything which tends to show the probability of a general 
association of the maritime powers against the violences at sea which 
the English have practised, and which other nations after their 
example have begun, and which tends to prove the justice, the wis- 
dom, and the humanity of such an association, is worthy of obser- 
vation. For my own part, I think that the abolition of the whole 
doctrine of contraband would be for the peace and happiness of 
mankind; and I doubt not, as human reason advances, and men come 
to be more sensible of the benefits of peace, and less enthusiastic for 
the savage glories of war, all neutral nations will be allowed, by 
universal consent, to carry what goods they please in their own ships, 
provided they are not bound to places actually invested by an enemy. 


I have [ete]. ENUE Joun Apams 
8 


Instructions of the Continental Congress to Commanders of Private 
Armed Vessels, May 2, 1780? 


Pii to ilie captains and commanders of cus armed ves- 
sels, which shall: have commissions or letters of marque and 
‘reprizal. 

1. You may, by force of arms, attack, subdue and take all ships 
and.other vessels belonging to the crown ‘of Great Britain or any of 
the subjects thereof, on the high seas, or between high water and 
low water marks (except the ships or vessels, together with their 
cargoes, belonging to any inhabitant or inhabitants of Bermuda, and 
such other ships and vessels bringing persons with intent to settle 
and reside within the United States, which you shall suffer to pass 


1 Wharton, The Revolutionary Diplomatic Correspondence, vol. m1, pp. 612- 
ue. 
. Journals of thø Continental Congress, vol, XVI, pp. 406-408. 
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unmolested, the commanders thereof permitting a peaceable search 
and giving satisfactory information of the contents of the ladings, 
and destination of the voyages) and you may also annoy the enemy 
by all the means in your power, by land as well as by water, taking 
care not to infringe or violate the laws of nations, or the laws of 
neutrality. 

2. You are to pay a sacred regard to the rights of neutral powers, 
and the usage and custom of civilized nations; and on no pretence 
whatever presume to take or seize any ships or vessels belonging to 
the subjects of princes or powers in alliance with these United States, 
except they are employed in carrying contrabrand goods or soldiers 
to our enemies; and in such case you are to conform to the stipula- 
tions contained in the treaties subsisting between such princes or 
powers and these states; and you are not to capture, seize or plunder 
any ships or vessels of our enemies being under the protection of 
neutral coasts, nations or princes, under the pains and penalties ex- 
pressed in a proclamation issued by Congress the ninth day of May, 
Anno Domini, 1778. 

8. You shall bring such die md vessels as you shall take, with 
their guns, rigging, tackle, apparel, furniture and ladings, to some 
convenient port or ports, that proceedings may thereupon be had, in 
due form of law, concerning such captures. 

4. You shall send the master, or pilot, and one or more principal 
person or persons of the company of every ship or vessel by you 
taken in such ship or vessel, as soon after the capture as may be, 
to be by the judge or judges of such court as aforesaid examined 
upon oath, and make answer to such interrogatories as may be pro- 
pounded, touching the interest or property of the ship or vessel 
and her lading; and at. the same time you shall deliver, or cause 
to be delivered, to the judge or judges, all passes, sea-briefs, charter- 
parties, bills of lading, cockets, letters, and other documents and 
writings found on.board, proving the said papers by the affidavit of 
yourself or of some other person present at the capture, to be pro- 
duced as they were received, without fraud, addition, subduction 
or embezzlement. | 
' 5. You shall keep and preserve every ship or vessel and cargo by 
you taken, until they shall, by sentence of a court properly author- 
ised, be adjudged lawful prize, or acquitted, not selling, spoiling, 
wasting or diminishing the same, or breaking the bulk thereof, nor 
suffering any such thing to be done. 

6. If you, or any of your officers or crew, shall in cold blood, kill 
or maim, or, by torture or otherwise, cruelly, inhumanly, and con- 
trary to common usage and the practice of civilized nations in war, 
treat any person or persons surprized in the ship or vessel you shall 
take, the offender shall be severely punished, j 
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7. You shall, by all convenient opportunities, send to the Board 
of Admiralty written accounts of the captures you shall make, with 
the number and names of the captives, and intelligence of what may 
occur, or be discovered concerning the designs of the enemy, and 
the destinations, motions and operations of their fleets and armies. 

8. One-third at least, of your whole company, shall be land men. 

9. You shall not ransom or discharge any prisoners or captives, 
but you are to take the utmost care to bring them into port; and if, 
from any necessity, you shall be obliged to dismiss any prisoners at 
sea, you shall, on your return from your cruise, make report thereof 
on oath, to the judge of the admiralty of the State to which you 
belong, or in which you arrive, within twenty days after your arrival, 
with your reasons for such dismission. And you are to deliver, at 
your expence, or the expence of your owners, the prisoners you shall 
bring into port, to a commissary of prisoners nearest the place of 
their landing, or into the nearest county goal. 

10. You shall observe all such further instructions as Congress 
shall hereafter give in the premises, when you shall have notice 
thereof. . 

11. If you shall do anything contrary to these instructions, or to 
others hereafter to be given, or willingly suffer such thing to be done, 
you shall not only forfeit your commission, and be liable to an action 
for breach of the condition of your bond, but be responsible to the 
party grieved, for damages sustained by such malversation. 


9 


The Minister in France (Franklin) to the Agent for American 
Cruisers (Torris)} 

Passy, May 30, 1780. 
Sir: In my last, of the 27th instant, I omitted one thing I had 
intended, viz, to desire you would give absolute orders to your 
cruisers not to bring in any more Dutch vessels, though charged with 
enemy’s goods, unless contraband. All the neutral states of Europe 
seem at present disposed to change what had never before been 
deemed the law of nations, to wit, that an enemy’s property may be 
taken wherever found, and to establish a rule that free ships shall 
make free goods. This rule is in itself so reasonable, and of a nature 
to be so beneficial to mankind that I can not but wish it may become 
general; and I make no doubt but that the Congress will agree to it 
in as full an extent as France and Spain. In the mean time, and 
until I have received their orders on the subject, it is my intention 
to condemn no more English goods found in Dutch vessels unless 
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contraband, of which I thought it right to give you this previous 
notice, that you may avoid the trouble and expense likely to arise 
from such captures and the detention of them for a decision. 

With great regard and best wishes for the success of your enter- 


prises, I have [etc. ] 
[No signature indicated ] 


10 


The Minister in France (Franklin) to the President of the Conti- 
nental Congress (Huntington)? 


Passy, May 31, 1780. 
Sir: 


A ship of that nation [Holland] has been brought in here by the 
Black Prince, having an English cargo. I consulted with Messrs. 
Adams and Dana, who informed me that it was an established rule 
with us, in such cases, to confiscate the cargo, but to release the ship, 
paying her freight, etc. This I have accordingly ordered in the case 
of this ship, and hope it may be satisfactory. But it is a critical 
time with respect to such cases, for whatever may formerly have 
been the law of nations, all the neutral powers, at the instance of 
Russia, seem at present disposed to change it, and to enforce the 
rule that free ships shall make free goods, except in the case of con- 
traband. Denmark, Sweden, and Holland have already acceded to 
the proposition, and Portugal is expected to follow. France and 
Spain, in their answers, have also expressed their approbation of it. 
I have therefore instructed our privateers to bring in no more 


neutral ships, as such prizes occasion much litigation and create 
ill blood. 


Be pleased [etc.] B. FRANKLIN 


11 


The Minister in France (Franklin) to Robert Morris? 


Passy, June 3, 1780. 
Dear Sir: . . . Russia, Sweden, Denmark, and Holland are rais- 
ing a strong naval force to establish the free navigation for neutral 
ships and of all their cargoes, though belonging to enemies, except 
contraband—that is, military stores. France and Spain have ap- 


*Wharton, The Revolutionary Diplomatic Correspondence, vol. 11, pp. 
742-746. 
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proved of it, and it is likely to become henceforth the law of nations 
that free ships make free goods. England does not like this con- 
federacy. I wish they would extend it still further, and ordain that 
unarmed trading ships, as well as fishermen and tanners, should be 
respected as working for the common benefit of mankind, and never 
to be interrupted in their operations even by national enemies; but 
let those only fight with one another whose trade it is, and who are 
armed and paid for the purpose. 
With great and sincere esteem [etc. | B. FRANKLIN 


12 


The Minister in France (Franklin) to the Agent of the Continental 
Congress (Dumas)! 


Passy, June 4, 1780. 
Dear Sir: 


I approve much of the principles of the confederacy of the neutral 
powers, and am not only for respecting the ships as the house of a 
friend, though containing the goods of an enemy, but I even wish, 
for the sake of humanity, that the law of nations may be further 
improved by determining that, even in time of war, all those kinds 
of people who are employed in procuring subsistence for the species, 
or in exchanging the necessaries or conveniences of life which are 
for the common benefit of mankind—such as husbandmen on their 
lands, fishermen in their barks, and traders in unarmed vessels— 
shall be permitted to prosecute their several innocent and useful 
employments without interruption or molestation, and nothing taken 
from them even when wanted by an enemy, but on paying a fair 
price for the same. 


With great esteem [etc. ] B. FRANKLIN 
13 
The Minister in France (Franklin) to the French Minister for For- 
eign Affairs (Vergennes)? 


Passy, June 18, 1780. 
Sir: I received the letter your excellency did me the honor of 
writing me the 17th of this month, together with the letters en- 


1 Tbid., pp. 769-771. 
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closed of M. de Sartine and of the ambassador of Holland. Con- 
cerning the ship Flora, which had been brought into Cherbourg by 
the Black Prince privateer, your excellency will see by the enclosed 
paper that I had already given orders for the release of the vessel, 
with payment of damages, before the ambassador’s complaint was 
made, and by letter to the owners may be seen what my sentiments 
are with regard to the principle about to be established by neutral 
powers. This single cargo I nevertheless condemned to the use of 
the captors, excepting what should be reclaimed on oath by the sub- 
jects of Holland. My reasons for doing so were: 

(1) Because the law has been settled in America that enemies’ 
property found in neutral ships might be taken out of the same, 
paying the freight that would have been due if the ships had com- 
pleted their voyages, together with all costs and damages. Of this 
there have been already several instances, and foreign owners have 
been so well satisfied with the handsome treatment their ships met 
with when carried into our ports on such occasions, that I never heard 
of any complaint. 

(2) Because the English have always condemned and confiscated 
American property found in Dutch ships, of which there have been, 
I am informed, many instances in America; and neither the Dutch 
captains nor owners have ever complained of this as a violation 
of the flag of their nation nor claimed its right of protecting our 
goods in their ships, but have delivered them up to the English 
on receiving their freight. 

(3) Because a treaty has been long since offered in behalf of the 
United States to Holland, in which there was an article that free 
ships should make free goods, but no notice has been taken of that 
offer, and it was understood that till such a treaty was entered into 
the old law of nations took place, by which the property of an 
enemy was deemed a good prize wherever found; and this vessel, 
charged with English property, being brought in on the captain’s 
voluntary declaration that it was such, before the intention of the 
neutral powers to change that law could be known, it was thought 
that the captor’s right to the cargo could not fairly be refused. 


With the greatest respect [etc. | 
[No signature indicated | 
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Resolutions of the Continental Congress Regarding the Russian Dec- 
laration on Neutral Commerce, October 5, 17803 


Her Imperial Majesty of all the Russias, attentive to the free- 
dom of commerce, and the rights of nations, in her declaration to 
the belligerent ana neutral powers, having proposed regulations, 
founded upon principles of justice, equity, and moderation, of which 
their Most Christian and Catholic Majesties, and most of the neu- 
tral maritime powers of Europe, have declared their approbation; 

Congress, willing to testify their regard to the rights of com- 
merce, and their respect for the sovereign, who hath proposed and 
the powers that have approved the said regulations: 

Resolved, That the Board of Admiralty prepare and report in- 
structions for the commanders of armed vessels commissioned by 
the United States, conformable to the principles contained in the 
declaration of the Empress of all the Russias, on the rights of neu- 
tral vessels: 

That the ministers plenipotentiary from the United States, if 
invited thereto, be and hereby are respectively empowered to accede 
to such regulations, conformable to the spirit of the said declaration, 
as may be agreed upon by the Congress expected to assemble in 
pursuance of the invitation of her Imperial Majesty. 

Ordered, 'That copies of the above resolutions be transmitted to 
the respective ministers of the United States, at foreign courts, and 
to the honourable the minister plenipotentiary of France. 


15 


Instructions of the Continental Congress to Commanders of Ships of 
War and Private Armed Vessels, November 27, 1780 ? 


Additional instructions to the captains and commanders of all ships 
of war and private armed vessels who shall have commissions or 
letters of marque and reprisal. si 7 


' 1. You shall permit all neutral vessels freely to navigate on the 
high seas or coasts of America, except such as are employed in carry- 
ing contraband goody or soldiers to the enemies of these United 
States. 


1 Journals of the Continental Congress, wate XVIII, no: 905-908. 
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2. You shall not seize or capture any effects belonging to the sub- 
jects of belligerent powers on board neutral vessels, excepting contra- 
band goods. 

3. The term contraband shall be confined to those articles which 
are expressly declared to be such in the treaty of amity and com. 
merce, of the 6th of February, 1778, between these United States and 
his Most Christian Majesty, namely arms, great guns, bombs with 
their fuses and other things belonging to them, cannon ball, gun pow- 
der, match, pikes, swords, lances, spears, halberts, mortars, petards, 
grenadoes, saltpetre, muskets, musket ball, bucklers, helmets, breast- 
plates, coats of mail, and the like kind of arms proper for arming 
soldiers, musket rests, belts, horses with their furniture, and all other 
warlike instruments whatever. 

.4. That all commissions, bonds, and instructions shall be conform- 
able to the preceding regulations: and if any thing shall be done, or 
willingly suffered to be done, contrary thereto, the offender shall not 
only forfeit his commission and be liable to an action for breach of 
the condition of the bond, but be responsible to the party grieved for 
damages sustained by such malversation. 

5. These instructions, the principles on which they | are grounded, 
and the act of Congress of the 5th day of October last, shall serve as 
a rule of proceedings in the United States on the legality of prizes. 


| 16 
Instructions of the Continental Congress to the Minister Designate to 
Russia (Dana), December 19, 17803 


Sir: The great object of your negotiation is to engage her im- 
perial majesty to favour and support the sovereignty and inde- 
pendence of these United States, and to lay a foundation for a good 
understanding and friendly intercourse between the subjects of her 
Imperial Majesty and the citizens of these United States, to the 
mutual advantage of both nations. 

You will readily perceive, that it must be a leading and capital 
point, if these United States shall be formally admitted as a party to - 
the convention of the neutral maritime powers for maintaining the 
freedom of commerce. This regulation in which the Empress is 
deeply interested, and from which she had derived so much glory, 
will open the way for your favourable reception, which we have 


1 Journals of the Continental Congress, vol. xvii, pp. 1168-1173. 
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the greater reason to expect, as she has publickly invited the belligér- 
ent powers to accede thereto. 


For the further execution of your trust, you will conform, as far 
as possible, to the following instructions: | 


4. You are to manifest on all proper occasions the high respect 
which Congress entertain for her Imperial Majesty; for the lustre 
of her character, and the liberality of her sentiments and her views; 
and particularly you are, in the strongest terms, to testify our ap- 
probation of the measures which her Imperial Majesty has suggested 
and matured for the protection of commerce against the arbitrary 
violations of the British Court. You will present the act of Con- 
gress herewith transmitted, declaring our assent to her imperial 
majesty’s regulations on this subject, and use every means which can 
be devised to obtain the consent and influence of that Court that these 
United States shall be formally invited, or admitted, to accede as 
principals and as an independent nation to the said convention. In 
that event, you are authorized to subscribe the treaty or convention 
for the protection of commerce in behalf of these United States, either 
with her Imperial Majesty conjunctly with the other neutral powers, 
or if that shall be inadmissible, separately with her Imperial 
Majesty, or any one of those powers. 


17 


Opinion of the Federal Court of Appeals in the Case of “ Darby et al. 
v. [ne Brig Erstern et al”, January, 17827 — 


This was an appeal from the Admiralty of the State of Massa- 
chusetts-bay, where the Brig and her cargo had been acquitted. The 
case was argued on the 28th, 29th and 30th of January; and, on the 
5th February 1782, the definitive sentence of the court was pro- 
nounced by Paca and GRIFFIN, the presiding commissioners, in the 
following terms: | 

By tHe Court.—Upon the evidence in this case, we are of 7 
opinion, that the Brig, at the time of her capture, was the property 
of Imperial subjects at Ostend, and that the cargo was British 
property, unprotected by the capitulation of Dominica. 


12 Dallas 34-36, 
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It is objected, “The Brig is not prize, because neutral property.” 

Neutral property cannot be captured: For, while the character of 
neutrality is preserved, such property is the property of a friend, on 
which the rights of war cannot attach; but the owners of a ship may 
violate their neutrality, by taking a decided part. with the enemy: In 
what light is such a ship then to be considered, and what is to be 
done with her? The law of nations says, that a ship under those 
circumstances, is in the predicament of enemy’s property, and subject 
to seizure and confiscation. 

` But it is said, “the ordinance of Congress ATA in what 
cases the rights of neutrality are forfeited; that the present case is 
not comprehended; and therefore, if not protected by the law of 
nations, yet it is protected by the ordinance of Congress.” 

We are of opinion, that Congress did not mean, by their ne 
to ascertain in what cases the rights of neutrality should be: for- 
feited, in exclusion of all other cases; for, the instances not men- 
tioned are as flagrant as the cases particularized. The ordinance 
does not specify the case of a neutral vessel employed in carrying 
provision to a place which is besieged, and in want of bread: For, 
altho’ one of the ‘articles says, “ You shall permit all. neutral vessels 
“freely to navigate on the high seas, or the coasts of America, 
“except such as are employed in carrying contraband goods, or 
“soldiers, to the enemy;” yet another article says, that the term 
contraband shall be confined to the articles there enumerated, and 
provision is omitted.! Were Congress asked, whether they meant 
to protect from capture, a neutral ship loaded with provision, and 
destined for York and Gloucester,.when besieged by the armies of the 
United States and France, no one could possibly doubt what their 
answer would be. The plain and obvious construction of the ordi- 
nance is, that while neutral vessels observe the rights of neutrality, 
they shall not be interrupted by American captures: Congress meant 
to pay a regard to the rights, and not to the violations of neutrality. 

But, it is objected, “ that in this case, if the Brig has violated the 
rights of neutrality, it is because she intended a violation of the 
capitulation of Dominica; that the capitulation of. Dominica can 
only be considered as a local law, of which there can be no ‘breach, 
until the offending ship comes within the civil jurisdiction of the 
island; that the Brig was captured before the arrival within the 
jurisdiction of Dominica; and that therefore she was captured, be- 
fore there was any violation of the rights of neutrality.” © 

If nothing could be objected against the Brig, but an intentional 
violation of the capitulation, abstractedly from the consequences, 
with regard to the war between Great Britain, France, and the 


1 See Document 15, p. 149. 
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United States, possibly such reasoning might be conclusive: But we 
are of the opinion, that the Brig has done more than a mere inten- 
tional offence, with regard to the capitulation. 

The subjects of a neutral nation, cannot, consistently with neu- 
trality, combine with British subjects, to wrest out of the hands of 
the United States and of France, the advantages they have acquired 
over Great Britain by the rights of war; for, this would be taking 
a decided part with the enemy. | 

On the conquest’ of Dominica a capitulation took ain. and by 
that capitulation, a commercial intercourse between Great Britain 
and that Island was prohibited: The object was to weaken the power 
of Great Britain, by lessening her naval.and commercial resources. 
But what has been the conduct of the Brig and the /mperial subjects 
her owners? Kender Mason, a British.subject, establishes a plan 
at Ostend, by which the commerce of Great Britain with Dominica 
is to be kept up and preserved, thro’ the intervention of that port. 
On this plan Liebert, Beas, Dardine & Co. Imperial subjects,. pur- 
chase at London the Brig Erstern: Kender Mason puts on board a 
cargo of British merchandize, the property of British subjects: The 
Brig clears out from London, ostensibly for Ostend, and there ar- 
rives: Liebert, Beas, Dardine & Co. supply her with false and colour- 
able papers, assume upon themselyes the ownership of the cargo, and 
dress it up in the garb of neutrality, to screen it from detention and 
capture: The Brig then clears out for Dominica, and sails for that 
Island with the cargo she took on board at London. 

Can such conduct consist with neutrality ? Can there be a more 
flagrant violation of it? Does it not aim to wrest, from France and 
the United States, the advantages: they acquired by the conquest of 
Domanica: And ‘oes it not evince a fraudulent combination with 
British subjects, and a palpable partiality ? 

But, “why shall the rights. of neutrality be broke by mee of 
supererogation | If the cargo was British property, unprotected by 
the capitulation, it was then the property of enemies, and as it did 
not. consist of contraband articles, it was protected from capture, by 
the ordinance of Congress: The Brig, therefore, needed not to employ 
fraud and stratagem to give it the garb of neutrality; in | order ‘to 
screen it from capture.” 9 

: If the offence, which the Brig has committed, consisted in employ- 
ing fraud and stratagem, merely to protect property which belonged 
to an enemy, the objection might, in consequence of the ordinance of 
Congress, be of some force. But the offence is not of so limited a 
nature; it is far more extensive, and comprehends a flagrant. viola- 
tion of the rights of neutrality.: It results from a fraudulent combi- 
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nation with British subjects, to give weight and energy to the arms 
of Great Britain, by the re-establishment of a commerce, and its 
emoluments, which she had lost by the conquest of Dominica. 

But, it is objected, “ The cargo is not prize, because it is not con- 
traband, and all the other effects and goods, tho’ the property of an 
enemy, are exempted from capture by the ordinance of Congress.” 

.. If the E'rstern had been employed in a fair commerce, such as 
was consistent with the rights of neutrality, her cargo, tho’ the prop- 
erty of an enemy, could not be prize; because Congress have said, 
by their ordinance, that the rights of neutrality shall extend protec- 
tion to such effects and goods of an enemy. But, if the rights of 
neutrality are violated, Congress have not said, that such a violated 
neutrality shall give such protection: Nor could they have said so, 
without confounding all the distinctions between right and wrong. 

Upon the whole, we are of opinion, that the decree below be 
reversed, and that the said Brig and Cargo be condemned, as prize, 
for the use of the captors, without costs. 
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The Peace Commissioners (7. Adams, Franklin, Jay, Laurens) to the 
British Peace Commissioner (Hartley), a Propositions 
for the Definitwe Treaty?! 

June 1, 1783. 


4thly. If war should hereafter arise between Great Britain and 
the United States, which God forbid, the merchants of either coun- 
try then residing in the other shall be allowed to remain nine months 
to collect their debts and settle their affairs and may depart freely, 
carrying off all their effects without molestation or hindrance. And 
all fishermen, all cultivators of the earth, and all artisans and manu- 
facturers unarmed and inhabiting unfortified towns, villages, or 
places, who labor for the common subsistence and benefit of mankind, 
and peaceably follow their respective employments, shall be allowed 
to continue the same and shall not be molested by the armed force of 
the enemy in whose power, by the events of war, they may happen to 
fall; but if anything is necessary to be taken from them for the use of 
such armed force, the same shall be paid for at a reasonable price. 
And all merchants or traders with their unarmed vessels employed in 
commerce, exchanging the products of different places, and thereby 
rendering the necessaries, conveniences, and comforts of human life 
more easy to obtain, and more general, shall be allowed to pass freely 


ees The Revolutionary Diplomatic Correspondence, vol. vI, pp. 470- 
472. 
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unmolested. And neither of the powers parties to this treaty shall 
grant or issue any commission to any private armed vessels, em- 
powering them to take or destroy such trading ships or interrupt 
such commerce. | | 

5thly. And in case either of the contracting parties shall happen to 
be engaged in war with any other nation, it is further agreed, in 
order to prevent all the difficulties and misunderstandings that 
usually arise respecting the merchandise heretofore called contra- 
band, such as arms, ammunition, and military stores of all kinds, that 
no such articles carrying by the ships or subjects of one of the parties 
to the enemies of the other shall on any account be deemed contra- 
band, so as to induce confiscation and a loss of property to indi- 
viduals. Nevertheless, it shall be lawful to stop such ships and detain 
them for such length of time as the captors may think necessary to 
prevent the inconveniences or damage that might ensue from their 
proceeding on their voyage, paying, however, a reasonable compensa- 
sation for the loss such arrest shall occasion to the proprietors. And 
it shall further be allowed to use, in thé service of the captors, the 
whole or any part of the military stores so detained, paying to the 
owners the full value of the same. 


[No signatures indicated] 
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Resolution of the Continental Congress Regarding the Rights of 
Neutral Nations, June 12, 1783! 


It appears from the report of the Secretary for Foreign Affairs, 
that no powers are at present vested in any person in Europe to 
agree to any treaty similar to that entered into by Russia, Sweden, 
Denmark and the United Provinces of the Netherlands, after the 
peace shall be concluded. The resolution of the 5th of October, 
1780, empowers the ministers of these states, if invited thereto, to 
accede to such regulations conformable to the spirit of the declara- 
tion of the Empress of Russia as may be agreed upon by the Congress 
expected to assemble in pursuance of the invitation of her Imperial 
Majesty. Our ministers received no invitation; and special powers 
were afterwards given to Mr. Dana, which in their natute super- 
seded that resolution. Mr. Dana was, by his commission and instruc- 
tions, empowered to sign the treaty or convention for the protection 
of commerce in behalf of the United States, either with her Imperial 
Majesty in conjunction with the other neutral powers, or, if that 


* Journals of the Continental Congress, vol. xxtv, pp. 398-394. 
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shall be inadmissible, separately, with her Imperial Majesty, or any 
of those, that is, those neutral powers. The treaty being only made 
to continue during the war, his powers terminated with the war, or 
at most extended only to signing it with the neutral powers, and 
not to form a new and separate treaty, : 

Whereupon Congress came to the following resolution: 

‘Whereas the primary object of the resolution of October 5, 1780, 
and of the commission and instructions to Mr. Dana, relative to. 
the accession of the United States to the neutral confederacy, no 
longer can operate; and as the true interest of these states requires 
that they should be as little as passible entangled in the politics and 
controversies of European nations, it is inexpedient to renew the said 
powers either to Mr. Dana, or to the other ministers of these United 
States in Europe; but, inasmuch as. the liberal principles, on which 
the said confederacy was established, are conceived to be in general 
favourable to the interests of nations, and particularly to those of 
the United States, and ought in that view to be prompted by the 
latter as far as will consist with their fundamental policy: 

Resolved, That the ministers plenipotentiary of these. United 
States for negotiating a peace be and they are hereby instructed, in. 
case they should comprise in the definitive treaty any stipulations 
amounting to a recognition of the rights of neutral nations, to avoid 
accompanying them by any engagements which shall oblige the 
contracting parties to support those stipulations by arms. 


t 
bocu 
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Instructions of the Continental Congress to the Peace Commissioners 
(J. Adams, Franklin, Jay, Laurens), October 29, 1783 * 


To the ministers plenipotentiary of the United States of nares at 
the Court of Versailles PEDONE EES to negotiate a T or to any 
one or more of them: 


. First. You are instructed and authorised to announce to his Im- 
perial Majesty the Emperor of Germany, or to his ministers, the 
high sensé which the United States in Congress assembled entertain 
of his exalted character and eminent virtues, and their earnest desire 
to cultivate his friendship, and to enter into a treaty of amity and 
commerce for the mutual advantage of the subjects of his Imperial 
Majesty, and the citizens of these United States. 

Secondly. You are instructed to meet the advances and encourage 
the disposition of the other commercial powers in Europe for enter- 
ing into treaties of amity and commerce with these United States. 
In negotiations on this subject, you will lay it down as a woes 


* Journals of the Continental: Congress, vol: xxv, pp. 154-1757. 
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in no case to be deviated from, that they shall respectively have for 
their basis the mutual advantage of the contracting parties, on 
terms of the most perfect equality and reciprocity, and not to be 
repugnant to any of the treaties already entered into by the United 
States with France and other foreign powers. That such treaties 
shall, in the first instance, be proposed for a term not exceeding 
fifteen years, and shall not be finally conclusive until they shall re- 
spectively have been transmitted to the United States in Congress 
assembled, for their examination and final direction; and that, with 
the drafts or propositions for such treaties, shall be transmitted all 
the information which shall come within the knowledge of the 
said ministers respecting the same; and their observations, after 
the most mature inquiry, on the probable advantages or disad- 
vantages and effects of such treaties respectively. 


Fifthly. The acquisition of support to the independence of the 
United States having been the primary object of the instructions 
to our ministers respecting the convention of the neutral maritime 
powers for maintaining the freedom of commerce, you will observe 
that the necessity of such support is superseded by the treaties lately 
entered into for restoring peace. And although Congress approve 
of the principles of that convention, as 1t was founded on the liberal 
basis of the maintenance of the rights of neutral nations, and of the 
privileges of commerce, yet they are unwilling, at this juncture, to 
become a party to a confederacy which may hereafter too far com- 
plicate the interests of the United States with the politicks of 
Europe; and therefore, if such a progress is not already made in this 
business as may render it dishonourable to recede, it is the desire of 
Congress and their instruction to each of the ministers of the United 
States at the respective courts in Europe, that no farther measures be 
taken at present towards the admission of the United States into 
that confederacy. | 


21 
Treaty Plan of the Continental Congress, May 7, 17841 


Whereas instructions, bearing date the 29th day of October, 1783, 
were sent to the ministers plenipotentiary of the United States of 
America at the court of Versailles empowered to negotiate a peace, 
or to any one or more of them, for concerting drafts or propositions 


1 Journals of the Continental Congress, vol. XXVI, pp. 357-362. 
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for treaties of amity and commerce with the Commercial powers of - 
Europe: 

Resolved, That it will be advantageous to these United States to 
conclude such Treaties with Russia, the Court of Vienna, Prussia, 
Denmark, Saxony, Hamburg, Great Britain, Spain, Portugal, 
Genoa, Tuscany, Rome, Naples, Venice, Sardinia and the Ottoman 
Porte. | 

Resolved, That in the formation of these treaties the following 
points be carefully stipulated : 


4. That it be proposed, though not indispensably required, that 
if war should hereafter arise between the two contracting parties, 
the merchants of either country, then residing in the other, shall be 
allowed to remain nine months to collect their debts and settle their 
affairs, and may depart freely, carrying off all their effects without 
molestation or hindrance; and all fishermen, all cultivators of the 
earth, and all artisans or manufacturers, unarmed and inhabiting 
unfortified towns, villages or places, who labour for the common 
subsistence and benefit of mankind, and peaceably following their 
respective employments, shall be allowed to continue the same, and 
shall not be molested by the armed force of the enemy, in whose 
power, by the events of war, they may happen to fall; but if any 
thing is necessary to be taken from them for the use of such armed 
force, the same shall be paid for at a reasonable price; and all mer- 
chants and traders exchanging the products of different places, and 
thereby rendering the necessaries, conveniences and comforts of 
human life more easy to obtain and more general, shall be allowed to 
pass free and unmolested; and neither of the contracting powers 
shall grant or issue any commission to any private armed vessels 
empowering them to take or destroy such trading ships, or interrupt 
such commerce. 

5. And in case either of the contracting parties shall happen to 
be engaged in war with any other nation, it be farther agreed, in 
order to prevent all the difficulties and misunderstandings that 
usually arise respecting the merchandize heretofore called contra- 
band, such as arms, ammunition and military stores of all kinds, 
that no such articles carrying by the ships or subjects of one of the 
parties to the enemies of the other, shall on any account, be deemed 
contraband, so as to induce confiscation and a loss of property to 
Individuals. Nevertheless, it shall be lawful to stop such ships, and 
detain them for such length of time as the Captors may think neces- 
sary to prevent the inconvenience or damage that might ensue from 
their proceeding on their voyage, paying, however, a reasonable 
compensation for the loss such arrest shall occasion to the pro- 
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prietors; and it shall further be allowed to use, in the service of 
the Captors, the whole or any part of the Military Stores so de- 
tained, paying the owners the full value of the same to be ascer- 
tained by the current price at the place of its destination. But if 
the other contracting party will not consent to discontinue the con- 
fiscation of contraband goods, then that it be stipulated, that if the 
master of the vessel stopped will deliver out the goods charged to 
be contraband, he shall be admitted to do it, and the vessel shall 
not in that case be carried into any port, but shall be allowed to pro- 
ceed on her voyage. 

6. That in the same case, where either of the contracting parties 
shall happen to be engaged in war with any other power, all goods 
not contraband belonging to the Subjects of that other power, and 
shipped in the bottoms of the party hereto, who is not engaged in 
the war, shall be entirely free. And that to ascertain what shall 
constitute the blockade of any place or port, it shall be understood 
to be in such predicament, when the assailing power shall have taken 
such a station as to expose to imminent danger any ship or ships 
that would attempt to sail in or out of the said port; and that no 
vessel of the party who is not engaged in the said war shall be 
stopped without a material and well-grounded cause; and in such 
cases justice shall be done, and an indemnification given, without 
loss of time to the persons agerieves and thus stopped without suf- 
ficient cause. 

T. That no rights be dépilated for aliai to hold real property 
within these States, this being utterly inadmissible by their several 
laws and policy; but where on the death of any person holding real 
estate within the territories of one of the contracting parties, such 
real estate would by their laws descend on a Subject or Citizen of 
the other, were he not disqualified by alienage, there he shall be 
allowed a reasonable time to dispose of the same, and withdraw the 
proceeds without molestation. 

8. That such treaties be made for a term not exceeding ten years 
from the exchange of ratifications. 

9. That these instructions be considered as supplementary to those 
of October 29, 1783; and not as revoking, except where they con- 
tradict them. That where, in treaty with a particular nation, they 
can procure particular advantages, to the specification of which we 
have been unable to descend, our object in these instructions having 
been to form outlines only, and general principles of treaty with 
many nations, it is our expectation they will procure them, though 
not pointed out in these instructions; and where they may be able 
to form treaties on principles which in their judgment will be more 
beneficial to the United States than those herein directed to be made 
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their basis, they are permitted to adopt such principles. That as 
to the duration of the treaties, though we have proposed to restrain 
them to the term of ten years, yet they are at liberty to extend the 
same as far as fifteen years with any nation which may pertina- 
ciously insist thereon. And that it will be agreeble to us to have 
supplementary treaties with France, the United Netherlands and 
Sweden, which may bring the treaties we have entered into with 
them as nearly as may be to the principles of those now directed ; 
but that this be not pressed, if the proposal should be found 
disagreeable. 

Resolved, That treaties of amity, or of amity and commerce, be 
entered into with Morocco, and the regencies of Algiers, Tunis and 
Tripoly, to continue for the same term of ten years, or for a term 
as much longer as can be procured. 

That our ministers to be commissioned for treating with foreign 
nations make known to the emperor of Morocco the great satisfaction 
which Congress feel from the amicable disposition he has shewn 
towards these states, and his readiness to enter into alliance with 
them. That the occupations of the war and distance of our situation 
have prevented our meeting his friendship so early as we wished. 
But the powers are now delegated to them for entering into treaty 
with him, in the execution of which they are ready to proceed. And 
that as to the expences of his minister, they do therein what is for 
the honor and interest of the United States. 

Resolved, That a commission be issued to Mr. J. Adams, Mr. B. 
Franklin and Mr. T. Jefferson, giving powers to them, or the greater 
part of them, to make and receive propositions for such treaties of 
amity and Commerce, and to negotiate and sign the same, transmit- 
ting them to Congress for their final ratification; and that such com- 
mission be in force for a term not exceeding two years. 
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Treaty of Amity and Commerce between the United States and 
Prussia, September 10, nee a 


[Articles 12, 13, and 23] 


ARTICLE 12. If one of the contracting parties should be engaged 
in war with any other power the free intercourse & commerce of ‘the 
Subjects or Citizens of the party remaining neuter with the belliger- 
ent powers shall not be interrupted. On the contrary in that case as 
in full peace, the Vessels of the neutral party may navigate freely 


* Miller, Treaties and Other International Acts, vol. 11, pp. 162-183. 
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to & from the ports and on the coasts of the belligerent parties, free 
Vessels making free goods insomuch that all things shall be adjudged 
free which shall be on board any Vessel belonging to the neutral 
party, although such things belong to an enemy of the other: and the 
same freedom shall be extended to persons who shall be on bourd a 
free Vessel, although they should be enemies to the other party unless 
they be Saldie: in actual Service of such enemy. 

AxrTICLE 13. And in the same case of one of the sentencing parties 
being engaged in war with any other power, to prevent all the diffi- 
culties & misunderstandings that usually arise respecting the mer- 
chandize heretofore called contraband, such as arms ammunition & 
military stores of every Kind, no such articles carried in the Vessels 
or by the Subjects or Citizens of one of the parties to the enemies of 
the other shall be deemed contraband so as to induce confiscation or 
condemnation & a loss of property to individuals. Nevertheless it 
shall be lawful to stop such Vessels & articles and to detain them 
for such length of time as the captors may think necessary to prevent 
the inconvenience or damage that might ensue from their proceeding, 
paying however a reasonable compensation for the loss such arrest 
shall occasion to the proprietors: And it shall further be allowed to 
use in the Service of the captors the whole or any part of the military 
stores so detained paying the owners the full value of the same to he 
ascertained by the current price at the place of its destination. But 
in the case supposed of a Vessel stopped for articles heretofore 
deemed contraband, if the master of the Vessel stopped will deliver 
out the goods supposed to be of contraband nature, he shall be ad- 
mitted to do it & the Vessel shall not in that case be carried into 
any port, nor further detained but shall be allowed to proceed on her 
voyage. | 

ARTICLE 23. If war should arise between the two contracting 
parties, the merchants of either country then residing in the other 
shall be allowed to remain nine months to collect their debts & settle 
their affairs, and may depart freely carrying off all their effetts, 
without molestation or hindrance: and all women & children, 
scholars of every faculty, Cultivators of the earth, artizans, manu- 
facturers, and fishermen unarmed, and inhabitating, unfortified 
towns, villages or places & in general all others whose occupations 
are for the common subsistance & benifit of mankind shall be allowed 
to continue their respective employments, & shall not be molested in 
their persons, nor shall their houses or goods be burnt or otherwise 
destroyed nor their fields wasted by the armed force of the enemy 
into whose power by the events of war'they may happen to fall: 
but if any thing is necessary to be taken from them for the use of 
such armed force, the same shall be paid for at a reasonable price. 

421793412 
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And all merchant & trading Vessels employed in exchanging the 
products of different places, & thereby rendering the necessaries. 
Conveniences & comforts of human life more easy to be obtained & 
& more general, shall be allowed to pass free & unmolested. And 
neither of the contracting powers shall grant or issue any Commis- 
sion to any private armed Vessels empowering them to take or 
destroy such trading Vessels or interrupt such commerce. 
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Treaty of Peace and Friendship between the United States and 
Morocco, June 28, 1786+ 


3 


If either of the Parties shall be at War with any Nation what- 
ever and take a Prize belonging to that Nation, and there shall be 
found on board Subjects or Effects belonging to either of the 
Parties, the Subjects shall be set at Liberty and the Effects returned 
to the Owners. And if any Goods belonging to any Nation, with 
whom either of the Parties shall be at War, shall be loaded on 
Vessels belonging to the other Party, they shall pass free and un- 
molested without any attempt being made to take or detain them. 
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The Secretary of State (Jefferson) to the Minister in Great Britain 
(T. Pinckney)? 


PuinapeLpuis, May 7, 1793. 
Dear Sr: 


In one of your Letters of March 13 you express your apprehen- 
sions that some of the belligerent powers may stop our vessels going 
with Grain to the ports of their enemies, and ask instructions which 
may meet the question in various points of view, intending, how- 
ever, in the meantime to contend for the amplest freedom of neutral 
nations. Your intention in this, is perfectly proper, and coincides 
with the Ideas of our own Government in the particular case you 
put, as in general cases. Such a stoppage to an unblockaded port 
would be so unequivocal an infringement of the neutral rights, that 
we can not conceive it will be attempted. With respect to our con- 
duct, as a neutral nation, it is marked out in our Treaties with France 


1 Miller, Treaties and Other International Acts, vol. 1, pp. 185-219. 
*MS., Instructions to United States Ministers, vol. 1, pp. 278-281. 
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and Holland, two of the belligerent powers: and as the duties of 
neutrality require an equal conduct to both parties, we should, on 
that ground, act on the same principles towards Great Britain. We 
presume that this would be satisfactory to her, because of its 
equality, and because she too, has sanctioned the same principles in 
her Treaty with France. Even our 17. Article with France, which 
must be disagreeable, as from its nature it is unequal, is adopted, 
exactly by Great Britain in her 40% Article with the same power; 
and would have laid her, in a like case, under the same unequal obli- 
gations against us. We wish then that it could be arranged with 
Great Britain, that our Treaties with France and Holland, and that 
of France and Great Britain (which agree in what respects neutral 
nations) should form the line of conduct for us all, in the present war, 
in the cases for which they provide. Where they are silent, the gen- 
eral principles of the law of nations, must give the rule. I mean 
the principles of that law, as they have been liberalized in latter 
times by the refinement of manners and morals, and evidenced by the 
Declarations, Stipulations and practice of every civilized nation. 
In our Treaty with Prussia, indeed, we have gone ahead of other 
nations in doing away restraints on the commerce of peaceful nations, 
by declaring that nothing shall be contraband—for, in truth, in the 
present improved state of the arts, when every country has such ample 
means of procuring arms within and without itself, the regulations 
of contraband answer no other end than to draw other nations into 
the wart However, as nations have not given sanction to this im- 
provement, we claim it, at present, with Prussia alone. 


I have [etc. ] TH: JEFFERSON 
25 | 
The Secretary of State (Jefferson) to the French Minister (Genét)? 


PHILADELPHIA, July 24, 1793. 

Sir: Your favor of the, 9 instant covering the information of 
Silvat Ducamp, Pierre Nouvel, Chouquet de Savarence, Gaston de 
Nogeré, and G. Beustier ; that being on their passage from the French 
West Indies to the United States, on board merchant vessels of the 
United States with Slaves and merchandize of their property, these 
vessels were stopped by british armed vessels and their property 
taken out as lawful prize— 


*On Apr. 22, 1798, President Washington had proclaimed that citizens who 
should carry to any of the belligerent powers articles “deemed contraband by 
the modern usage of nations,” would not receive the protection of the United 
States against punishment or forfeiture. (MS., Proclamations, 1791-1861, p. 4.) 

*MS., Domestic Letters, vol. v, pp. 205-209; printed in American State Papers, 
Foreign Relations, vol. 1, pp. 166-167. 
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' I believe it cannot be doubted but that, by the general law of 
nations, the goods of a friend found in the vessel of an enemy are 
free, and the goods of an enemy found in the vessel of a friend are 
lawful prize. Upon this principle, I presume, the British armed 
vessels have taken the property of French citizens found in our ves- 
sels in the cases above mentioned, and I confess I should be at a loss 
on what. principle to reclaim it. It is true that sundry nations, de- 
sirous of avoiding the inconveniences of having their vessels stopped 
at sea, ransacked, carried into port and detained, under pretence of 
having enemy goods aboard, have, in. many instances, introduced by 
their special treaties, another principle between them, that enemy 
bottoms shall make enemy goods, and friendly bottoms friendly 
goods; a principle much less embarrassing to commerce, and equal to 
all parties in point of gain and loss: but this is altogether the effect 
of particular treaty, controlling in special cases the general principle 
of the law of nations, and therefore taking effect between such na- 
tions only as have so agreed to control it. England has generally 
determined to adhere to the rigorous principle, having in no in- 
stance, as far as I recollect, agreed to the modification of letting the 
property of the goods follow that of the vessel, except in the single 
one of her treaty with France. We have adopted this modification 
in our treaties with France, the United Netherlands, and Prussia: 
and therefore as to them, our vessels cover the goods of their enemies, 
and we lose our goods when in the vessels of their enemies. Accord- 
ingly. you will be pleased to recollect that in the late case of Holland 
and Mackie, citizens of the United States who had laden a cargo of 
flour on board a british vessel which was taken by the French frigate 
the Ambuscade and brought into this port, when I reclaimed the 
cargo, it was only on the ground that they were ignorant of the 
declaration of war when it was shipped. You observed, however, 
that the 14* article of our treaty had provided that ignorance should 
not be pleaded beyond two months after the declaration of war, 
which term had.elapsed in this case by some few days, and finding 
that to be the truth, though their real ignorance of the declaration 
was equally true, I declined the reclamation, as it never was in my 
view to reclaim the cargo, nor apparently in yours to offer to restore 
it, by questioning the rule established in our treaty that enemy bot- 
toms make enemy goods. With England, Spain, Portugal, and Aus- 
tria we have no treaties: therefore we have nothing to oppose to 
their acting according to the general law of nations, that enemy 
goods are lawful prize though found in the bottom of a friend. Nor 
do I see that France can suffer on the whole. For though she loses 
her goods in our Vessels when found therein by England, Spain, 
Portugal or Austria, yet she gains our goods when found in the Ves- 
sels of England, Spain, Portugal, Austria, the United Netherlands or 
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Prussia: and I believe I may safely affirm that we have more goods 
afloat in the Vessels of these six nations than France has afloat in our 
Vessels: and consequently that France is the gainer and we the loser 
by the principle of our treaty. Indeed we are losers in every direc- 
tion of that principle, for when it works in our favor, it is to save 
the goods of our friends, when it works against us, it is to lose our 
own, and we shall continue to: lose while the rule is only partially 
established. .When we shall have established it with all nations we 
shall be in a condition neither.to gain nor lose, but shall be less ex- 
posed to vexatious searches at sea. To this condition we are en-. 
deavouring to advance, but as it depends on the. will of other nations 
as well as our oun we can. ony obtain it when they shall be Tacy to 
Concur. = >; pod 

I cannot iheretore bie flatter myself that on revising the cases 
of Ducamp and others, you will perceive that their losses result from 
the state of war which has permitted their enemies to take their 
goods tho’ found in our Vessels; and consequently from circum- 
stances over which we have no control— 

: The rudeness to their persons practiced by their enemies is cer- 
tainly not favorable to the character of the latter. We feel for it 
as much as for the extension of it ‘to our own citizens their com- 
panions, and find in it a motive the more for requiring measures to 
be taken which may prevent repetitions of it— ! , 
I have m fo en es | ~- Tr: TEON 


The Secretary of State | (Jefferson) to. the Minister in France | 
(G. Morris)? 


PHILADELPHIA, August 16, 1793. 
Sir: 


D Another source of complaint with M?! Genet has been that the 
English take French goods out of American Vessels, which he says 
is against the law of nations, and ought to be prevented by us. On 
the contrary we suppose it to have been long an established principle 
of the law of nations that the goods of a friend are free in an enemy’s 
Vessel, and an enemy’s goods Jawful prize in the vessel of a friend. 
The inconvenience of this principle which subjects.merchant vessels 
to be stopped at sea, searched, ransacked, led out of their course, has 
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induced several nations latterly to stipulate against it by treaty, and 
to substitute another in it’s stead, that free bottoms shall make free 
goods, and enemy bottoms enemy goods; a rule equal to the other in 
point of loss and gain, but less oppressive to commerce. As far as it 
has been introduced, it depends on the treaties stipulating it, and 
forms exceptions in special cases to the general operation of the law 
of nations. We have introduced it into our treaties with France, 
Holland and Prussia; and French goods found by the two latter 
nations in American bottoms are not made prize of. It is our wish 
to establish it with other nations. But this requires their consent 
also, is a work of time, and in the mean while they have a right to 
act on the general principle, without giving to us, or to France, cause 
of complaint. Nor do I see that France can lose by it on the whole. 
For tho’ she loses her goods when found in our Vessels by the nations 
with whom we have no treaties, yet she gains our goods when found 
in the Vessels of the same, and all other nations: and we believe the 
latter mass to be greater than the former.—It is to be lamented in- 
deed that the general principle has operated so cruelly in the dread- 
ful calamity which has lately happened in S* Domingo. The 
miserable fugitives, who, to save their lives, had taken asylum in our 
Vessels, with such valuable and portable things as could be gathered 
in the moment, out of the ashes of their houses, and wrecks of their 
fortunes, have been plundered of these remains by the licensed sea- 
rovers of their enemies. This has swelled on this occasion, the dis- 
advantages of the general principle that an ‘enemy’s goods are free 
prize in the vessels of a friend.’ But it is one of those deplorable 
and unforseen calamities to which they expose themselves who enter 
into a state of war, furnishing to us an awful lesson to avoid it by 
justice and moderation, and not a cause or encouragement to expose 
our own towns to the same burnings and butcheries, nor of complaint 
because we do not— | 


I have [etc.]. TH: JEFFERSON 
27 
The Secretary of State (Jefferson) to the Minister in Great Britain 
: (T. Pinckney)! 


Puimapetpuia, September 7, 1793. 


Sı: We have received through a channel, which cannot be con- 
sidered as authentic, the copy of a paper stiled ‘Additional instruc- 


* MS., Instructions to United States Ministers, vol. m, pp. 7-15; printed in 
American State Papers, Foreign Relations, vol. 1, pp. 239-240. 
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tions to the Commanders of his Majesty’s ships of war and pri- 
vateers &c:’ dated at St James’ June 8. 1793. If this paper be au- 
thentic, I have little doubt but that you will have taken measures to 
forward it to me. But as your communication of it may miscarry, 
and time, in the mean while be lost, it has been thought better that 
it should be supposed authentic, that on that supposition I should 
notice to you its very exceptionable nature, and the necessity of ob- 
taining explanations on the subject from the British government; 
desiring at the same time that you will consider this letter as pro- 
visionally written only, and as if never written, in the event that 
the paper, which is the occasion of it, be not genuine.— 

The it article of it permits all vessels laden wholly or in part, 
with corn, flour or meal, bound to any port in France to be stopped, 
and sent into any British port to be purchased by that government, 
or to be released only on the condition of security given by the 
master that he will proceed to dispose of his cargo in the ports of 
some country in amity with his majesty. 

This article is so manifestly contrary to the law of nations, 
that nothing more would seem necessary than to observe that it is 
so. Reason and usage have established that when two nations go to 
war, those who chuse to live in peace retain their natural right to 
pursue their agriculture, manufactures, and other ordinary voca- 
tions, to carry the produce of their industry, for exchange, to all 
nations, belligerent or neutral, as usual, to go and come freely with- 
out injury or molestation, and in short that the war among others 
shall be for them as if it did not exist. One restriction on their 
natural rights has been submitted to by nations at peace, that is to 
say, that of not furnishing to either party implements merely of 
war for the annoyance of the other, nor any thing whatever to a 
place blockaded by it’s enemy. What these implements of war are, 
has been so often agreed, and is so well understood, as to leave little 
question about them at this day. There does not exist perhaps a 
nation, in our common hemisphere, which has not made a par- 
ticular enumeration of them in some or all of their treaties, under 
the name of contraband. It suffices for the present occasion to say 
that corn, flour and meal are not of the class of contraband, and 
consequently remain articles of free-commerce. a culture which, 
like that of the soil, gives employment to such a proportion of 
mankind, could never be suspended by the whole earth, or inter- 
rupted for them, whenever any two nations should think proper 
to go to war. | 

The state of war then existing between Great Britain and France, 
furnishes no legitimate right to either to interrupt the agriculture 
of the United States, or the peaceable exchange of it’s produce with 
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all nations; and consequently the assumption of it will be as lawful 
hereafter as now, in peace as in war. No ground, acknowledged by 
the common reason of mankind; authorizes this act now, and un- 
acknowledged ground may be taken at any time, and all times. 
We see then a practice begun, to which no time no circumstances, 
prescribe any limits, and which strikes at the root of our agriculture, 
that branch of industry which gives food, clothing, and comfort to 
the great mass of the inhabitants of these States. If any nation 
whatever has a right to shut up, to our produce, all the ports of the 
earth except her own, and those of her friends, she may shut up these 
also, and so confine us within our own limits. No nation can sub- 
scribe to such pretensions, no nation can agree, at the mere will or 
interest of another, to have it’s peaceable industry suspended, and 
it’s citizens reduced to idleness and ‘want. ‘The loss of our produce 
if destined for foreign markets, or that loss which would result from 
an arbitrary restraint of our markets, is a tax. too serious for us to 
acquiesce in. It is not enough for a nation to say, we and our 
friends will buy your produce. We have a right to answer that it 
suits us better to sell to their enemies as well as their friends. Our 
ships do not go to France to return empty. They go to exchange the 
surplus of our produce which we can spare, for surplusses of other 
kinds, which thay can spare and we want; which they can furnish on 
better terms and more to our mind, than Great Britain or her friends. 
We have a right to judge for ourselves what: market best suits us, 
and they have none to forbid to us the enjoyment of the necessaries 
and comforts which we may obtain from any other mdependent 
country— 

This act too tends directly to draw us from iat state of peace in 
which we are wishing to remain. It is an essential character of 
neutrality to furnish no aids (not stipulated by treaty) to one party, 
which we are not equally ready to ‘furnish to the other. If we permit 
corn to be sent to Great Britain and her friends, we are equally 
bound to permit it to France. To restrain it, would be a partiality 
which might lead to war with France; and between restraining it 
ourselves, and permitting her enemies to restrain it unrightfully, is 
no difference. She would consider this as a mere pretext, of which 
she would not be the dupe, and on what' honorable ground could we 
otherwise explain it? Thus we should see ourselves plunged by this 
unauthorized act of Great Britain, into a war, with which we meddle 
not, and which we wish to avoid if justice to all parties and from all 
paces will enable us to avoid it. In the case where we found our- 
selves obliged by treaty to withhold from’ the enemies of France the 
right of arming in our ports, we thought ourselves in justice bound 
to withhold the same right from France also; and we did it. Were 
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we to withhold from her supplies of provisions, we should in like 
manner be bound to withhold them from her enemies also; and thus 
shut to ourselves all the ports of Europe where corn is in demand, or 
make ourselves parties in the war. This is a dilemma which Great 
Britain has no right to force upon us, and for which no pretext can. 
be found in any part of our conduct.. She may indeed feel the desire 
of starving an enemy nation: but she can have no right of doing it at 
our loss, nor of making us the instruments of it. 

The President therefore desires that you will immediately enter 
into explanations, on this subject, with the British government. Lay 
before them in friendly and temperate terms all the demonstrations 
of the injury done us by this act, and endeavor to obtain a revocation 
of it, and full indemnification to any citizens of these States who may 
have suffered by it in the meantime. Accompany your Representa- 
tions with every assurance of our earnest desire to live on terms of 
the best friendship and harmony with them, and to found our ex- 
pectations of pees on their par on a strict: observance of it on 
ours. 

It is with concern however Iam obiad to cae that so marked 
has been the inattention of the British Court to every application 
which has been made to them, on any subject, by this government, 
(not a single answer I believe having ever been given to one of them 
except in the act of exchanging a minister) that 1t may become 
unavoidable, in certain cases, where an answer of some sort is neces- 
sary, to consider their silence as an answer. Perhaps this is their 
intention. Still however, desirous of furnishing no color of offence, 
we do not wish you to name to them any term for giving an answer. 
Urge one as much as you can w ithout commitment, and on the 1% 
day of December be so good as to give us informan on of the state 
in which this matter is, that it may be received during the session 
of Congress. 

The 2¢ article of the same eioi allows the a vessels of 
Great Britain to seize, for condemnation, all. Vessels on their first 
attempt to enter a blockaded port, except. those of Denmark and 
Sweden, which are to be prevented only, but not seized, on their first 
attempt. Of the nations inhabiting the shores of the Atlantic ocean, 
and practising it’s navigation, Denmark, Sweden, and the United 
States alone are neutral. To declare beñ all neutral vessels (for, as 
to the vessels of the belliger ent powers, no order was necessary) to 
be legal prize, which shall attempt to enter'a blockaded port, except 
those of Denmark and Sweden, is exactly to declare that the Vessels 
of the United States shall be lawful prize, and those of Denmark and 
Sweden shall not. It is of little consequence that the article has 
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avoided naming the United States, since it has used a description 
applicable to them, and to them alone, while it exempts the others, 
from it’s operation, by name. You will be pleased to ask an explana- 
tion of this distinction ; and. you will be able to say, in discussing it’s 
justice, that in every circumstance, we treat Great Britain on the 
footing of the most favored nation, where our treaties do not pre- 
clude us, and that even these are just as favorable to her, as hers 
are to us. Possibly she may be bound by treaty to admit this excep- 
tion in favor of Denmark and Sweden.—but she cannot be bound 
by treaty to withhold it from us. And if it be withheld merely be- 
cause not established. with us by treaty, what might not we, on the 
same ground have withheld from Great Britain during the short 
course of the present war as well as the peace which has preceded it? 

Whether these explanations with the British government shall be 
verbal, or in writing, is left to yourself. Verbal communications are 
very insecure; for it is only to deny them, or to change their terms, 
in order to do away their effect at any time. Those in writing have 
many and obvious advantages, and ought to be preferred, unless there 
be obstacles of which we are not apprized. 


I have [ete.] | TH: JEFFERSON 
28 
The Secretary of State (Randolph) to the British Minister 
(Hammond)' 


PHILADELPHIA, May 1, 1794. 

Sir: Your letter of the eleventh ult: renews a discussion here, 
which was supposed to be committed, with greater convenience, to 
the Ministers of our respective Nations in London. For my own 
part, as the additional instructions of June 8% 1793 are essentially 
connected with that system, which has since appeared in more ample 
form, I wished to consign to our Envoy Extraordinary, as well the 
representations against them, as those truly serious remonstrances 
which the instructions of Nov: 6‘ 1793, and the vexations and 
spoliations, lately experienced, cannot fail to produce. But, with 
the deep conviction which I feel, that the United States have pur- 
sued with honor, the path of neutrality; that his Britannic Majesty 
cannot with justice upbraid our conduct, and that the opinions which 
you are pleased to avow, tend to wrest from us the benefits due to our 
impartiality and love of peace; it is impossible to pass over the 
doctrines, contained in your letter, which seem to have been the germ 
of subsequent harsher measures. 


*MS., Domestic Letters, vol. vI, pp. 216-248; printed in American tate Papers, 
Foreign Relations, vol. J, pp. 450-404, 
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In your exposition of the instructions of the 8 of June, as col- 
lected from your letter to my predecessor on the 12 of September 
last, and from your remarks on M: Pinckney’s Memorial, you rely 
on two principal arguments. 1% That by the strictness of the right 
derived from the law of nations respecting contraband, and the act- 
ual situation of France, vessels of the United States, loaded wholly or 
in part with Corn, meal or flour, bound to any port in France, or 
any port occupied by the armies of France, may at least be lawfully 
stopped and detained; and 2™¢ that the rigor of this right has been 
softened, not only by exempting other provisions, and especially rice; 
but also by assuring to the neutral proprietors even of cargoes of 
Corn, a full indemnification, instead of confiscating them. You 
next endeavour to remove the discontents excited by the preference 
established against the United States in favor of Denmark and 
Sweden, in the case of a blockaded or besieged port, by ascribing 
it entirely to the stipulation of treaties; and to repel the apprehen- 
sion expressed by M: Pinckney, that these instructions would become 
a precedent for a similar severity from France, by affirming that 
France had begun it before they were formed. 

1*t The epoch at which the distinction between a contraband nd 
lawful commerce, was first settled among nations, is perhaps, neither 
known nor material. We have no reason to presume, that it orig- 
inated in treaty, because it is deducible from the internal law of 
nations, as denominated by Vattel, independently of Treaty. For, 
as one Government, by carrying the instruments of war to the ene- 
mies of another, without an obligation, contracted prior to the com- 
mencement of hostilities, would thereby abandon its neutrality; so 
could not the individuals who are the members of the former Gov- 
ernment, be free of offence towards the latter, in carrying like sup- 
plies. Such a fitness for war then, as is indicated by what are called 
instruments of war, is the original criterion of contraband. Corn, 
meal and flour, do indeed support men: and men wield arms.—But 
they support men no less in peace than in war; and if by a circuit of 
construction, food can be universally ranked among military engines, 
what articles, to which human comfort of any kind can be traced, is 
not to be registered as contraband? In some peculiar circumstances, 
it must be confessed, corn, meal and flour are so; as in a blockade, 
siege or investment. There the exclusion of them directly and ob- 
viously goes to the reduction of the place; but neutral commerce, is, 
in this instance, infringed, only where the exclusion if continued 
without interruption would be decisive in its effect. Should it be 
replied, that this position would withdraw naval stores, as being 
suited to peace or war, from the list of contraband. I shall be 


* Memorial not printed; it is based on the Secretary’s instruction of Sept. 7, 
1798, p. 166, 


172 POLICY TOWARD MARITIME COMMERCE IN WAR 


ready to examine, whether upon principle they partake not the quali- 
ties of ordinary merchandize; whether the ancient writers who first 
pronounced against them, did not live * (to use the language of a high 
british authority on the same occasion) when commerce was but little 
understood, its rights were not sufficiently regarded—-war was too 
much a season of rapine—they who entered into it, meant less to 
conquer than to plunder; and when naval stores were destined to 
hostile uses only; whether their dictum has not been the basis on 
which some later writers have proceeded; whether the modern usage 
of nations has not cast away the opinion as obsolete; and above all, 
whether corn, meal and flour, do not hold a pre-eminence over naval 
stores, by pene for the most part incapable of any immediate ap- 
plication, but to the sustenance of life. 

When M: Pinckney refers to treaties for the spunea don of con- 
traband, you answer that “they are not declaratory of. the law of 
nation but are restrictions and modifications of that law by special 
agreements between the parties ”—“.not binding on other powers, 
nor even on the parties themselves in other cases;” and that, in the 
treaty of England with Sweden on the 21* of October 1691: : pro- 
visions are expressly included: as contraband. 

After premising that treaties as well as statutes gin ig a 
pre-existing law, a few of the English treaties most uae to 
the present purpose shall be consulted. 

We are at a loss to determine, why, in 1645, Cromwell omitted 
provisions from his treaty with the United Provinces, if they were 
contraband. The nerve of his character was not apt to stop short 
of ‘his rights, or to discard any poe by which he might ac- 
complish his designs. 

In the treaty of commerce between Prines aid England in 1667, 
corn, barley, other grain, and every thing tending to the motel: 
ment of life are said not to be contraband. © - 

In the treaty of commerce between Charles the second; King of 
England, and the States of Holland in 1668, ‘the liberty of trade is 
granted to all goods which are not called contraband; and no- goods 
are there so called but arms and things which serve for the use of 
war; those serving for sustenance and me support of -life peng 
excluded ; in terms. 

By the treaty ‘of Utrecht in 17138 ine England and Spin 
wheat, rye, barley, other grain, and generally whatsoever belongs 
to the sustaining and nourishing of life are excepted from contraband. 

In the treaty of commerce and ‘navigation between pee ano 
Russia in 1766, only military stores are contraband, °©° =! 

In 1782, Denmark as well as Russia concur in the same ideas. 


*J enkinson, p. 8. [Footnote in file copy.] 
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And the last expression of the sense of Great Britain in the year 
1786, in the Treaty with France, was, that wheat, barley, and any 
other kind of Corn, were not to be reckoned contraband. 

In these treaties, grain, being nearer the boundary between contra- 
band and lawful articles, was more liable to dispute; and therefore 
for greater caution, and greater caution only, was specified: Jen- 
kinson in some degree favors this latter idea, as to the more early 
treaties, the model of those which followed. He observes that 
“about the middle of the last century, when the commercial regu- 
“lations, which at present subsist between the European Powers, 
“first began to be formed, it became absolutely necessary to call back 
“the attention of Governments to those principles of neutral right, 
“ from whence they had strayed; and to fix and determine, what was 
“the law of Nations by the articles of their respective treaties ” 

But, let this be otherwise, these treaties are powerful in another 
direction. For many years more than a century has Great Britain 
been in the habit of allowing, in her commercial treaties, a free 
scope, even in the season of war, to the means of human subsistence. 
The period between the years 1668, and 1786, was a witness to 
changes in manners, in learning, and in politics. England went thro’ 
her revolutions in all. She has been seen in the field of negociation 
with Powers of different orders; with one against whom she has 
been employed in perpetual rivalship and war, with others whose 
bias of commerce and the fruits of whose agriculture.could most 
annoy her by supphes to her enemies, with Holland, with France, 
with Spain and with Russia. I pretend not to assert that England 
has been immutable in conceding and excepting this immunity in 
her treaties. But if in that period she has deviated, ‘without any 
mixture of those considerations, which weigh at the moment only, 
your access to her archives, and consequently, to better information, 
will enable you to correct me. If however you appeal to the con- 
vention between England and Holland in 1689, as a proof of the 
contrary, I must cite the animadversions of Jenkinson and Vattel. 


*“ Such therefore at this time was the avowed opinion of Holland, 
“and England was induced to join with her in this convention, 
“exceeding thereby those bounds of equity and moderation, which 
“she had almost always practised in this point before, and which 
“ she will I hope, most faithfully observe for the future. -The north- 
“ ern Crowns who were particularly affected by this prohibition, con- 
“tended very vehemently against it: in answer to their objections, 
“were urged the circumstances of ‘affairs, the danger of Europe, | 
“and the mighty strength of that amibitious Power, which if some 
“ extraordinary effort was not made, would bring mankind under its 
“subjection. It is remarkable that Puffendorf, who owed his for- 
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“tune and employments to one of those northern Crowns, was of 
“opinion in this case against them; and thought that the Conven- 
“tion might be justified. It is not meant here at present, either to 
“ censure or commend it: circumstances may sometimes make a thin 
“to be lawful, which considered by itself, would be unjust: but suc 
“ times are truly unhappy, when necessity must be pleaded in support 
“of a right.” 


*“ England and the United Provinces having agreed in the treaty 
“ of Whitehall, signed on the 22% August 1689, to notify to all States 
“not at war with France, that they would attack, and previously 
“declared every ship bound to, or coming out of the harbours of that 
“ Kingdom, to be a lawful prize. Sweden and Denmark, from whom 
“ some ships had been taken, entered into a counter treaty on the 17% 
“ March 1693 for maintaining their rights, and procuring just satis- 
“faction. And the Maritime Powers, perceiving that the complaints 
“ of the two Crowns were well grounded, did them justice.” 


All the Major nations of Europe, and in addition to these, Den- 
mark and Sweden have followed the same practice in their treaties; 
I shall not say exclusively; because this would imply a greater inti- 
macy with their foreign relations, than at this distance we possess. 
But if it will not be too assuming to conjecture under what influence 
they may have occasionally departed from these tenets, permit me to 
hazard a belief that the examples of such a departure, and especially 
in certain high toned declarations of Holland in the last century, 
and of Louis the 14t? of France will be found in motives, which bear 
no affinity to, and can neither illustrate nor weaken the principle. 

These then are striking features of the customary law of nations 
as defined by Vattel. “ When, says he, a custom is generally estab- 
“ lished, either between all the polished nations in the world, or only 
“ between those of a certain continent, as of Europe, for example; or 
“ those who have a more frequent correspondence, if that custom is in 
“its own nature indifferent, and much more, if it be a wise, and 
“ useful one, it ought to be obligatory on all those nations, who are 
“ considered as having given their assent to it, and they are bound 
“to observe it towards each other while they have not expressly 
“ declared that they will not adhere to it. But if that custom con- 
“tains any thing unjust, or illegal, it is of no force, and every nation 
“is under an obligation to abandon it; nothing being able to oblige 
“ or permit- a nation to violate a natural law.” 

_ Although the United States be without the european circle, they 
not only have a frequent correspondence with Europe, but in various 
public acts, have proclaimed their abhorrence of enlarging the cata- 
logue of contraband. I appeal to their treaty with France, to their 
treaty with Holland, to their treaty with Sweden, and to their treaty 
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with Prussia. A passage in the last has abolished much of the 
embarrassment to which contracts are exposed. “And in the same 
“case of one of the contracting parties being engaged in war with 
“any other Power, to prevent all the difficulties and misunderstand- 
* ings that usually arise respecting the merchandize heretofore called 
“ contraband, such as arms, ammunition and military stores of every 
“kind; no such articles carried in the Vessels, or by the Subjects or 
“ Citizens of the parties to the enemies of the other shall be deemed 
“ contraband, so as to induce confiscation, or condemnation, and a 
“loss of property to individuals,” &c. 

That such a provision is wise and useful your own candor admits. 
You express yourself thus—‘I shall certainly not controvert Mt 
“ Pinckney’s position, that it is the common interest of mankind, that 
“a culture, which like that of the soil, furnishes sustenance and em- 
* ployment to so great a proportion of them, should not be inter- 
“ rupted or suspended because two nations are involved in war.” 

But what if these evidences of custom were less forcible than 
they are? When I review the events of Europe for more than a 
century past, and remark how much they have been crouded and 
diversified, how strong mercantile enterprize has been, how seldom 
other nations have suffered, and that Great Britain has not suffered 
at all from this burthen on neutral commerce, I must be indulged 
with the inquiry, if upon the supposition of the ancient law of 
nations, being as you contend, its modern mitigations, by the refine- 
ment of society, towards the rest of the world, are to be dead to 
them? If they are, is it because they are sovereignties of a recent 
date, and in the western hemisphere, although whensoever they 
might, they have narrowed the sphere of contraband? Would not 
the nations of Europe deem the United States indecently refractory, 
if they should assume the privilege of dispensing with any prevail- 
ing modification of that law? Would Great Britain herself be 
silent? Let then the inconveniences and advantages of these altera- 
tions be to us reciprocal. 

As you have selected the treaty of England with Sweden in 1661, 
in opposition to Mt Pinckney, it has been reserved for a test of the 
preceding doctrines. I acknowledge that provisions are contraband 
according to that treaty. But, in what manner? Does it recognize 
them as contraband, under the law of nations? This cannot be 
maintained because the treaties, for more than an hundred years 
past announcing them not to be contraband are more numerous than 
those of a different complexion, and therefore enjoy a better title 
to be declaratory of the law of nations. Does it break the uniformity 
of the english treaties on this head? One instance and no more being 
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exhibited, it is presumable that no more can be quoted, unless it be 
between England and Holland, in Feb. 1673, which may be 
accounted for on different grounds, and was quickly cancelled by the 
treaty of December 1674, or that in 1689, of which we have already 
spoken. If this be true, it deserves attention, that in two treaties, 
immediately preceding this of 1661, to wit, in 1654 and 1656, between 
the same parties, the definition of contraband does not embrace 
provisions. If this variation has not been wrought by peculiar 
causes, it is at any rate overwhelmed by the mass of conflicting 
authorities, to which England has herself given birth, at different 
stages of her commerce. 

` ‘You next resort to the Civilians, as being friends to the instructions. 
' Until Grotius in 1625 published his work on war and peace, the 
subject had been much neglected. “ He,” says Vattel, “broke up the 
“land, and it is not surprising that his mind, overcharged by an 
“immense variety of objects and citations, which entered into his 
“plan, could not always acquire those distinct ideas, so necessary in 
“the sciences.” He admits I own, that, if a nation cannot defend 
itself without those things which are sent to its enemy, such as money, 
provisions, ships and naval stores, necessity will give that nation a 
good right to them, upon condition of restitution, if there be no just 
cause to the contrary. This is no palliative for the instructions, be- 
cause Great Britain, not only abounded in corn, meal and flour, but 
her European ports were shut by prohibitory duties against their 
importation from the United States. 

He afterwards treats of the right of one enemy, to intercept pro- 
visions going to another. “If the supplies sent thither, hinder the 
“execution of my designs, and the sender might have known as 
“ much; as, if I have beseiged a town, or blockaded a port, and there- 
“upon, I quickly expect a surrender or a peace, that sender is 
“obliged to make me satisfaction for the damage that I suffer on 
“his account” &c. Upon what data the Citizens of the United 
States could calculate, that their accustomed trade would hinder the 
execution of the designs of Great Britain, will be hereafter touched 
upon. But let their speculative opinion be such. Barbeyrac the 
commentator of Grotius, whose notes enhance the dignity of the 
text and are the efforts of an enlightened pen, in an enlightened age, 
when the law of nations had been critically investigated, liberates us 
from every dilemma in this respect. 


“ Provided, that in furnishing Corn, for instance, to an enemy be- 
“ sieged, and pressed by another, it is not done with design to deliver 
“him from that unhappy extremity, and the party is ready to sell 
“the same goods also to the other enemy, the state of neutrality, and 
“ liberty of commerce leave the besieger no room for complaint.” 
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‘There is the more reason for this, if the seller had been accus- 
“tomed to the traffic in the same goods before the war.” 


He puts the strongest possible case, that of a siege—and yet de- 
cides for the neutral. Your West Indies are conscious that we have 
been always ready, to sell to them. our Corn, meal and flour. Your 
merchants have enjoyed full liberty of purchase. Your own inquiry 
into our trade, must have convinced you, that long before the war, 
we were in the habit of exporting those commodities to France. 

You are certainly correct in your estimate of Martens’ elementary 
treatise on the modern law of nations, but are you equally so, in 
inferring from his 274' section, that he regards Corn as contraband ? 
That we may discover his genuine sense, it may be well to present 
together all the important sections on neutral commerce. 


§ 270.7 


“ OF NEUTRAL COMMERCE ACCORDING TO THE UNIVERSAL LAW OF 
NATIONS.” 


“ One of the most important points relatively to the conduct which 
“the neutral powers are to hold, is the commerce to be carried on 
“with the enemy. Now in considering the thing on the part of the 
“neutral power, the right which that power has in time of peace to 
“sell and transport every sort of merchandise to each nation which 
“is willing to carry on this Commerce with it, also remains to it, 
“when a war takes place between two powers, so that it may permit 
“its subjects to transport every sort of merchandise, and even arms 
“or warlike stores to the two powers engaged in the war, or to that 
“one of them with which this commerce may be continued or estab- 
“lished most advantageously; as long as the State does not meddle 
“itself with it, either by prohibiting the commerce with one or both 
“the parties who are at war, it would seem that she does not by 
“that deviate from the duties of neutrality. However, the bellig- 
“erent power having a right to hinder its enemy from being rein- 
“ forced by whatever serves for the use of war, the necessity of its 
“ situation may authorize it to prevent these merchandises arriving 
“to the enemy; still it ought to confine itself to the holding of these 
“ merchandises during the war, or to the appropriating of them to 
“ herself on paying the value of them to the neutral proprietor. But 
“this right to confiscate such merchandise or even the vessels carry- 
“ing them seems not to belong to the enemy, except when * the neu- 
“tral power has violated the laws of neutrality, or when this con- 
“ fiscation is made at a place amenable to the laws of the Sovereign 
“ exercising it.” 


*Sections 270, 271, 274, 275, and 276 are in French in the original text. 
The Engiish text as printed is from the translation which follows Secretary 
Randolph’s signature. 

*“ The pretext of depriving, by this confiscation the neutral subjects of the 
“ desire of carrying on such a commerce, seems not in strictness sufficient to 
“ justify the punishment of those who do not offend us; nor does the right of 
“ necessity appear to extend to that.” [Footnote in file copy. ] 
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8 271. 
‘ENTIRE PROHIBITION OF COMMERCE.” 


“In consequence of this last principle, and of the rights of eve 
“ Sovereign in general the belligerent power may even prohibit a 
“commerce with the enemy throughout the extent of its territory 
“and maritime dominion; in the places and provinces of the enemy 
“ of which it has rendered itself the master and even with the places 
“which it holds so blockaded as to be able to prohibit the entry 
“therein, of every stranger. In all these cases it may subjoin to its 
“ prohibitions the penalties either of confiscation of the effects, or of 
“the vessels, or the corporal punishment of those who exercise this 
“ commerce.” 

§ 274. 


“6 PRINCIPLES OF THE MODERN LAW WITH REGARD TO NEUTRAL COMMERCE. 
CONTRABAND MERCHANDISE.” 


“But the modern law of nations differently disposes of several 
“points which concern the commerce of neutral powers with the 
“enemy. In the first place it is generally acknowledged that a 
“neutral power should abstain from transporting to the enemy the 
“ merchandises which serve directly for war * and the use of which is 
“not doubtful. The catalogue of these contraband merchandises is 
“ differently formed by the Treaties of Commerce, and in some it has 
“even been extended to certain merchandises, which do not serve 
“directly or solely for war, inasmuch as they might be useful to 
“the enemy ł whilst in others the latter are expressly ranged among 
“merchandises the commerce of which is lawful, which must also 
“be presumed when nothing has been regulated concerning it.” 

“ Besides this, the maritime powers, have begun, particularly since 
“the end of the last century, to make, at the commencement of 
“ war, declarations, in order to notify to the neutral powers the mer- 
“ chandises which they would regard as contraband, and to prevent 
“them from the penalties they should exercise on those who might 
“transport them to the enemy. These declarations are less laws than 
“ notices; but their effect cannot be extended to the powers with whom 
“treaties subsist, which cannot be injured by them.” 


§ 275. 
“ PENALTY ATTACHED TO CONTRABAND COMMERCE.” 


“ A nation which authorizes this contraband commerce, is deemed 
“to violate the obligations of neutrality; and the belligerent power 
“is permitted to confiscate such merchandizes and even sometimes 
“the vessels. This latter point seems hitherto to have formed a 
“rule when the proprietor of the vessel had voluntarily loaded her 
“ with contraband, either in the whole or in part. At present how- 
“ever almost all the commercial treaties have abolished this custom 


** Such as arms, ships of war &c.” [Footnote in file copy.] 
+ Such as Ship-timber, Cables, Hemp, Specie, Grain, Brandy, Tobacco, and 
“ other articles of life, &c:”’ [Footnote in file copy.] 
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“entirely, or at least they do not admit it except in some cases. Lut 
“where no treaties exist, the conduct observed by the belligerent 
“ powers is rather inconstant.” 


§ 276. 
“ FREEDOM OF NEUTRAL COMMERCE ACKNOWLEDGED IN EUROPE.” 


“ But as to merchandises which are not contraband, it is generally 
“ adopted, that it is permitted to the neutral powers to trade in them 
“with the: enemy, and to transport them to the enemy except in 
“ places blockaded, with which all commerce is interdicted. However 
“neutral merchant vessels ought in open sea to submit to the cus- 
“tomary visitation, or that which is fixed by Treaties in almost an 
“ uniform manner.” 


The deductions from this author, are, 


1*t That the neutral rights extend to every sort of mer- 
chandize, and even to arms or military stores, with certain 
restrictions, which do not affect grain. 

2? That the places of an enemy, with which commerce is 
interdicted, are those only which are possessed by the adversary 
Power, or blocked up, so as to prevent the entrance of every 
stranger. 

34 That treaties of commerce have sometimes classed pro- 
visions among contraband, and sometimes among lawful 
merchandize, and 

4th That a commerce in merchandizes, which do not serve 
directly or solely for war, is to be presumed lawful, when nothing 
has been regulated concerning it. 


Which Sir, of these deductions confront the doctrines now 
advanced ? 

I anticipate from a passage in your letter, the answer which will 
be made; that there is no other limitation upon the will of a nation 
to increase the number of contraband, than that treaties shall 
not be violated: if this were tenable, the law of nations, instead of 
being a stable rule, would fluctuate according to the caprice and force 
of the belligerent parties. But Martens obviates such a consequence, 
by observing that “these declarations are not so much laws, as 
notices or warnings.” The law is therefore, to be sought for else- 
where than in those notices—it must have existed before. 

Let us now turn from the question of contraband, to your second 
vindication of the instruction; namely the probability of its success- 
ful operation against France. To this end you state, that “at the 
“neriod of issuing the instruction, the situation of France was 
“notoriously such as to point out the prevention of its receiving 
“ supplies, as one of the means of reducing it to reasonable terms of 
“ peace.” And again “that it is at least a questionable point whether 
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“the interests of humanity be not best consulted by a recurrence on 
“the part of the belligerent Power to all honorable means of im- 
“ posing on an enemy the necessity of submitting to reasonable terms 
“of accommodation, and of thereby abridging the duration of the 
“calamities of war,” and that “the expectation of imposing this 
“necessity is the motive, under the influence of which this instruc- 
“tion has been issued, and is the acknowledged ground of your 
“ former explanations of it.” &c. 

You will not conceive, Sir, that I meddle with this branch of the 
subject further, than the stress which you lay upon it demands. 
In defence therefore of the commercial rights of the United States, 
I must be pardoned for asking, if the actual situation of France 
does in truth afford a clear and unequivocal prospect of defeat by 
famine? The soil, the climate, the population, which can spare 
from war a quota for labor, the agriculture, the total of the internal 
resources of France, induce so much of doubt at least as to sanction 
our complaints against the check to our commerce. If the two seas 
which wash her territory, and her coasts of many hundred miles, 
can be so guarded as to render the importation of subsistence im- 
practicable; if she cannot send forth naval convoys competent to 
protect her transports of provisions from abroad; still, who can pro- © 
nounce upon firm ground, that she can be starved? If for the 
possible difficulty, which a scantiness of external supplies might 
create; if from the possible clamours and tumult, which the want 
of imported bread might stir up; or if from any other speculation, 
a neutral trade of many years standing, is to be suppressed, some 
of the belligerent parties in every war will seize pretexts for harass- 
ing neutrals. 

To counterbalance the innocence of individuals, and drive all 
from the course of their commerce, upon the vague suspicion, that 
the ruling power of France is gathering supplies under their names, 
as you seem to intimate, is to humiliate and to punish. 

Vattel remains to be examined—* Commodities, he says, particu- 
“larly used in war, and the importation of which to an enemy is 
“ prohibited, are called contraband goods; such are arms, military 
“and naval stores, timber, horses, and even provisions in certain 
“ junctures; when there are hopes of reducing the enemy by famine.” 

Well might the principle which has been canvassed; the usage of 
nations, and the opinions of other respectable writers, be repeated to 
controvert this dictum. But without dwelling longer on such con- 
siderations; if the judge of these hopes of reducing the enemy by 
famine, be one of the warring Powers, it must be guided, upon this, 
as upon every other occasion, affecting an independent people, by the 
great duty, that “each nation ought to contribute all in its power to 
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“the happiness and perfection of other nations.” It ought not to: 
thwart without demonstrable justice, the rights of another nation. 
It ought not to be seduced by sanguine expectations of advantage, to 
forget our full claim to whatsoever neutrals can reasonably require. 
At the very moment when our Citizens were navigating the Ocean, 
ignorant of any penalty, which they had to avoid; as soon as the 
instructions had undergone the forms of Office, they were the vic- 
tims. Those who undertake to judge for us, should remember, what 
the impression must be, if the Proclamation of the President of the 
United States reached London before they were published; that we 
were not advised of Great Britain having associated herself in the 
war through any official channel, for months after it had been 
brought hither by report, and that the instructions of the 8" of June 
operating immediately, and not handed to us by you until the 12" of 
September, were disturbing our commerce for more than three 
months, before we were admonished of our danger. 

Denmark and Sweden, it is true, are involved in the words of the 
first clause in the instructions. But if the late tables of Arnould are 
to be believed, the interest of those nations, in the direct exports of 
corn, meal and flour to France, and the carrying trade in those 
articles thither has received no wound, of which they greatly com- 
plain. So that in fact “of the nations inhabiting the shores of the 
“Atlantic ocean, and practising its navigation,” the instructions 
essentially interfere with the United States alone. 

2. With our rights thus fortified, we have no room for discussing 
the moderation which you attribute to the exercise of your preten- 
sions. We are not free from injury by the exemption of rice, or 
the forbearance to confiscate, corn, meal and flour. We are not 
compensated for our injuries, because no more than two out of 
three of our agricultural productions are wrested from the chan- 
nels, chosen for them by ourselves. Compute, Sir, the value of 
those prohibited goods, and their importance to the growth of our 
shipping. Altho’ it will always be a serious object to keep our Rice 
markets unclogged, the losses by the instructions are neither cov- 
ered, nor concealed by the indulgence to rice. Its freedom plainly 
speaks, that France was not presumed to be relieved by it; or else 
the belief of a famine by arresting corn, meal and flour was vain. 
Hence the profit of this exportation would be an inadequate atone- 
ment even upon your own scale, for the other wrongs. 

Farther, the original destination of the corn, meal and flour to 
France, was dictated by France being notoriously a better market 
than any other, to which they had access; especially when they were 
to be conducted into the British ports, under the stigma of being 
culprit property. It will be necessary therefore, before the temper 
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of the instructions be fairly appreciated, to compare the actual al- 
_lowance in the english ports with the prices in the true port: to 
determine what the degree of damage is to a merchant, whose agent 
lives in France, to have his Ship compelled into England; how long 
it may be before she can be accommodated to this unlooked for situ- 
ation; what capital may be rendered for some time inactive; what 
preparations for a return cargo may be ruined at the intended Port? 
and what derangements may overtake an individual whose study 
and fortune have been fixed to one scheme? When all these items 
shall be assembled, then, and not till then shall we know the rate of 
compensation, which is afforded by the omission to confiscate. But 
after all the real question is, whether any belligerent power can thus 
fetter neutral trade? Nay, if the instructions had terminated only 
in the demand of security, one of the conditions, upon which vessels 
may be rescued from the admiralty, even this would have been vex- 
atious. It is very rare, that security can be obtained in a foreign 
land, where neither an owner, nor a correspondent resides, without 
an hypothecation of the vessel. 

3. In your letter of the 12% of September 1793, you contend that 
the exception in favor of Denmark and Sweden, has reference to 
existing treaties with those powers, and cannot therefore give just 
grounds of umbrage or jealously to other powers, between whom and 
Great Britain no such treaties subsist. As the instructions in the 
instance of a blockade, light upon the United States alone, of all 
the Atlantic Nations, when our remonstrances upon the captures shall 
be heard, it will probably be again propounded, as it has already 
been, without any reply in your last letter; “ What might not we 
“on the same ground, have withheld from Great Britain, during 
“the whole course of the present war, as well as the peace which 
“has preceded it.” Reluctant as I am to to kindle fresh contests, 
this topic will not at present be dilated. But surely to exact the last 
iota of a right, awakens an unsocial feeling. 

4. It is of no consequence, nor do I pretend to ascertain, from 
whom we have received the first injury. Complaints against one 
nation cannot be discharged, by severity from another..—But M! 
Pinckney argued with fitness, that if the United States acquiesced in 
the instructions of Great Britain, as being consonant to the law of 
nations, they must acquiesce in the pleasure of all the world, who by 
waging war, may destroy every foreign market. From any other 
people whose acts offend us, we shall expect satisfaction. We expect 
no more from you. 

No Sir, we have labored to cultivate with the British nation 
perfect harmony. We have not attempted, by a revival of maxims, 
which if ever countenanced, are now antiquated, to blast your agri- 
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culture or commerce. To be persuaded, as you wish, that the in- 
structions of the 8t* of June 1793, are in a conciliatory spirit, is im- 
possible. And! be assured Sir, that it is a matter of sincere regret 
to learn the intention of your Government to adhere to them, not- 
withstanding our representations, which utter, as we flatter ourselves, 
the decent, but firm language of right. I have [etc.] 

Epm: RANDOLPH 


29 


The Secretary of State (Randolph) to the Minister on Special 
Mission to Great Britain (Jay)* 


PHILADELPHIA, May 6, 1794. 


Sm: The mission upon which you are about to enter as Envoy 
Extraordinary to the Court of London, has been dictated by con- 
siderations of an interesting and pressing nature. 

You will doubtless avail yourself of these to convince M! Pinck- 
ney, our minister in ordinary there, of the necessity of this measure, 
and will thus prevent any wound to his sensibility. He may be as- . 
sured that it is the impression, which will naturally accompany 
this demonstration of the public sentiment, and not the smallest 
abatement of confidence in him, which has recommended a special 
appointment. Nor will any of his usual functions be suspended, 
except so far as they may be embraced in the present commission. 
It would be unnecessary to add, but for the sake of manifesting this 
fact, and removing difficulties, which may arise in your own breast, 
that you will communicate with him, without reserve. 

A full persuasion is entertained, that throughout the whole nego- 
tiation, you will make the following its general objects—To keep 
alive in the mind of the British minister that opinion, which the 
solemnity of a special mission must naturally inspire, of the strong 
agitations, excited in the people of the United States, by the dis- 
turbed condition of things between them and Great Britain—to 
repel war, for which we are not disposed, and into which the neces- 
sity of vindicating our honor and our property may, but can alone 
drive us—to prevent the British ministry, should they be resolved 
on war, from carrying with them the British nation; and at the 
same time to assert with dignity and firmness our rights, and our 
title to reparation for past injuries. 

One of the causes of your mission being the vexations and spolia- 
tions, committed on our commerce by the authority of instructions 


1 MS., Domestic Letters, vol. vı, pp. 256-271; printed in American State 
Papers, Foreign Relations, vol. 1, pp. 472—474. 
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from the British Government, you will receive from the Secretary 
of State the following documents, viz: the instructions of the 8" 
of June 1793, 6t! of November 1793, and 8t? of January 1794; the 
Secretary of State’s letter to’ M! Pinckney on the 7'? of September 
1798, Mt Hammond’s letter to the Secretary of State on the 12 
of September 1793; M! Pinckney’s note and memorial to Lord Gren- 
ville; M! Hammond’s second letter to the Secretary of State on the 
11% of April 1794; the Secretary of State’s answer on the first 
instant; a list and sketch of the cases, upon which complaints have 
been made to our Government; and the instructions, given to N. C. 
Higginson, who has been lately sent, as agent to the British Islands 
in the West-Indies. 

These several papers develope the source of our discontent on 
this head; the representations, which have been offered; the answers, 
which have been rendered; and the situation of the business at 
this moment. 

You will perceive, that one of the principles, upon which com- 
pensation is demanded for the injuries under the instructions of 
the 8" of June 1793, is, that provisions, except in the instance of a 
siege, blockade or investment, are not to be ranked among contra- 
band. To a country remote as the United States are from Europe 
and its troubles, it will be of infinite advantage to obtain the estab- 
lishment of this doctrine. 

Upon the instructions of the 6* of November 1793, M! Pinckney 
has made a representation and perhaps a memorial to Lord Gren- 
ville; both of which you will procure from M! Pinckney. The mat- 
ter of these instructions fills up the measure of depredation. They 
were unknown publickly in England until the 26% of December 
1793—there is good reason to suppose, that they were communicated 
to the ships of war, before they were published, and that in conse- 
quence of a private notification of them, a considerable number of 
new privateers were fitted out—the terms “legal adjudication ” in 
spite of the explanation on the 8 of January 1794 was most prob- 
ably intended to be construed away or not, according to events—and 
many vessels have been condemned under them. 

Compensation for all the injuries sustained, and captures, will be 
strenuously pressed by you. The documents, which the Agent in 
the west-Indies is directed to transmit to London, will place these 
matters in the proper legal train, to be heard on appeal. It can- 
not be doubted, that the British ministry will insist, that, before we 
complain to them, their tribunals in the last resort must have re- 
fused justice. This is true in general. But peculiarities distinguish 
the present from past cases. Where the error complained of con- 
sists solely in the misapplication of the law, it may be corrected by 
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a superior Court: But where the error consists in the law itself, it 
can be corrected only by the law maker who in this instance was the 
King, or it must be compensated by the Government. The principle 
therefore may be discussed and settled without delay; and even if you 
should be told to wait, until the result of the appeals shall appear, 
it may be safely said to be almost certain, that some one judgment 
in the West Indies will be confirmed; and this will be sufficient to 
bring the principle in question with the British ministry. 

Should the principle be adjusted, as we wish and have a right to 
expect, it may be adviseable to employ some person to examine the 
proper offices in London for such vessels, as may have been originally 
tried or appealed upon, and finally condemned. You will also 
reserve an opportunity for new claims, of which we may all be igno- 
rant for some time to come. And if you should be compelled to 
leave the business in its legal course, you are at liberty to procure 
professional aid, at the expense of the United States. 

Whenever matters shall be brought to such a point, as that nothing 
remains for settlement but the items of compensation, this may be 
entrusted to any skilful and confidential person whom you may 
appoint. 

You will mention, with due stress, the general irritation of the 
United States at the vexations, spoliations, captures &c: and being 
on the field of negotiation you will be more able to judge, than can 
be prescribed now, how far you may state the difficulty, which may 
occur in restraining the violence of some of our exasperated Citizens. 

If the British ministry should hint at any supposed predilection 
in the United States for the French nation, as warranting the whole 
or any part of these instructions; you will stop the progress of this 
subject, as being irrelative to the question in hand. It is a circum- 
stance, which the British nation have no right to object to us; 
because we are free in our affections and independent in our govern- 
ment. But it may be safely answered upon the authority of the 
correspondence between the Secretary of State and M: Hammond 
that our neutrality has been scrupulously observed. 

2. A second cause of your mission, but not inferior in dignity to 
the preceding, though subsequent in order, is to draw to a conclu- 
sion all points of difference between the United States and Great 
Britain, concerning the treaty of peace. 

You will therefore be furnished with copies of the negociation 
upon the inexecution and infractions of that treaty, and will resume 
that business. Except in this negotiation, you have been personally 
conversant with the whole of the transactions, connected with the 
treaty of peace. You were a minister at its formation; the Secretary 
of foreign affairs, when the sentiments of the Congress under the 
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Confederation, were announced through your office; and as Chief 
Justice you have been witness to what has passed in our Courts, and 
know the real state of our laws, with respect to British debts. It 
will be superfluous therefore to add more to you, than to express 
a wish, that these debts, and the interest claimed upon them, and 
all things relating to them be put outright in a diplomatic discus- 
sion, as being certainly of a judicial nature; to be decided by our 
Courts: and if this cannot be accomplished, that you support the 
doctrines of Government with arguments, proper for the occasion, 
and with that attention to your former public opinions; which self 
respect will justify, without relaxing the pretensions, which have 
been hitherto maintained. 

In this negotiation as to the treaty of peace, we have been amused 
by transferring the discussions concerning its inexecution and in- 
fractions from one side of the Atlantic to the other. In the mean 
time, one of the consequences of holding the posts has been much 
bloodshed on our frontiers by the Indians, and much expense. The 
British Government having denied their abetting of the Indians, 
we must of course acquit them. But we have satisfactory proofs, 
(some of which however cannot, as you will discover, be well used 
in public) that British agents are guilty of stirring up, and assisting 
with arms ammunition and warlike implements, the different tribes 
of Indians against us. It is incumbent upon that Government to 
restrain those agents; or the forbearance to restrain them cannot be 
interpreted otherwise, than as a determination to countenance them. 
It is a principle from which the United States will not easily depart, 
either in their conduct towards other nations, or what they expect 
from them, that the Indians dwelling within the territories of one 
shall not be interfered with by the other. 

It may be observed here, as comprehending both of the foregoing 
points, that the United States testify their sincere love of peace, by 
being nearly in a state of war, and yet anxious to obviate absolute 
war by friendly advances; and if the desire of Great Britain to be 
in harmony with the United States be equally sincere, she will 
readily discover, what kind of sensations will at length arise, when 
their trade is plundered; their resources wasted in an Indian war; 
many of their citizens exposed to the cruelties of the Savages; their 
rights by treaty denied; and those of Great Britain enforced in 
our Courts.—But you will consider the inexecution and infraction 
of the treaty as standing on distinct grounds from the vexations 
and spoliations: so that no adjustment of the former is to be 
influenced by the latter. 

3. It is referred to your discretion, whether i in case the two pre- 
ceding points should be so accommodated, as to promise the con- 
tinuance of tranquility between the United States and Great Britain, 
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the subject of a commercial treaty may not be listened to by you, or 
even broken to the British ministry. If it should, let these be the 
general objects: 


1. Reciprocity in navigation, particularly to the West Indies 
and even to the East Indies. 

2. The admission of wheat, fish, salt-meat and other great 
staples, upon the same footing with the admission of the great 
British staples in our ports. 

8. Free ships to make free goods. 

4. Proper security for the safety of neutral commerce in other 
respects; and particularly, 

By declaring provisions never to be contraband, except in the 
strongest possible case, as the blockade of a port; or if attainable, 
by abolishing contraband altogether. 

By defining a blockade, if contraband must continue in some 
degree, as it is defined in the armed neutrality. 

By restricting the opportunities of vexation in visiting vessels: 
and 

By bringing under stricter management privateers; and ex- 
pediting recoveries against them for misconduct. 

5. Exemption of Emigrants, and particularly manufacturers, 
from restraint. 

6. Free exports of arms and military stores. 

7. The exclusion of the terms “ the most favored nation;” as 
being productive of embarrassment. 

8. The convoy of merchant-ships by the public ships of war, 
where it shall be necessary, and they be holding the same course. 

9. It is anxiously to be desired, that the fishing grounds now 
engrossed by the British, should be opened to the Citizens of 
the United States. 

10. The intercourse with England makes it necessary that the 
disabilities, arising from alienage in cases of inheritance, should 
be put upon a liberal footing, or rather abolished. 

11. You may discuss the sale of prizes in our ports while we 
are neutral; and this perhaps may be added to the considera- 
tions, which we have to give, besides those of reciprocity. 

12. Proper shelter, defence, and succour against pirates, ship- 
wreck &c: 

13. Full security for the retiring of the Citizens of the United 
States from the British dominions, in case a war should break 
out. 

14. No privateering commissions to be taken out by the sub- 
F of the one, or Citizens of the other party, against each 
other. 

15. Consuls &c. to be admitted in Europe, the West and East- 
Indies. 

16. In case of an Indian war, none but the usual supplies in 
peace shall be furnished. 

17. In peace no troops to be kept within a limited distance 
from the Lakes. 

18. No stipulation whatsoever is to interfere with our obliga- 
tions to France. 

19. A treaty is not to continue beyond fifteen years. 
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4. This enumeration presents generally the objects, which it is 
desireable to comprize in a commercial treaty; not that it is expected, 
that one can be effected with so great a latitude of advantages. 

If to the actual footing of our commerce and navigation in the 
British european dominions could be added the privilege of carrying 
directly from the United States to the British West Indies, in our 
own bottoms generally, or of certain defined burthens, the articles, 
which by the act of Parliament 28. Geo. 3. C. 6. may be carried thither 
in British bottoms, and of bringing from thence directly to the 
United States in our bottoms, of like description, the articles, which 
by the same act may be brought from thence to the United States 
in British bottoms, this would afford an acceptable basis of treaty, 
for a term not exceeding fifteen years; and it would be adviseable 
to conclude a treaty upon that basis. But such a treaty instead of 
the usual clause concerning ratification must contain the following. 
“This treaty shall be obligatory and conclusive, when the same 
“shall be ratified by his Britannic Majesty of the one part, and by 
“the President of the United States, by and with the advice and 
“ consent of the Senate of the other ” 

But if a treaty of commerce cannot be formed upon a basis as 
advantageous as this, you are not to conclude or sign any such; it 
being conceived, that it would not be expedient to do any thing more, 
than to digest with the British ministry, the articles of such a treaty, 
as they appear willing to accede to; referring them here for consid- 
eration and further instruction previous to a formal conclusion. 

Some of the other points, which it would be interesting to compre- 
hend in a treaty, may not be attended with difficulty. Among these 
is the admission of our commodities and manufactures generally into 
the British european dominions upon a footing equally good with 
those of other foreign countries. At present, certain enumerated 
articles only are admitted; and though the enumeration embraces 
all the articles, which it is of present consequence to us, to be able 
to export to those dominions; yet in process of time an extension 
of the objects may become of moment. The fixing of the privileges, 
which we now enjoy in the British East Indies by toleration of the 
Company’s Government, if any arrangement can be made with the 
consent of the Company for that purpose, would be also a valuable 
ingredient. 

5. You will have no difficulty in gaining access to the ministers 
of Russia, Denmark and Sweden at the Court of London. The 
principles of the armed neutrality would abundantly cover our 
neutral rights. If therefore the situation of things with respect 
to Great Britian should dictate the necessity of taking the precaution 
of foreign cooperation upon this head; if no prospect of accommoda- 
tion should be thwarted by the danger of such a measure being known 
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to the British Court; and if an intire view of all our political rela- 
tions shall, in your judgment permit the step; you will sound those 
ministers upon the probability of an alliance with their nations to 
support those principles. 

However there can be no risque in examining, what can be concerted 
with Denmark and Sweden or any other power, against the Algerines. 
It may be represented to the British Ministry, how productive of 
perfect conciliation it might be to the people of the United States, 
if Great Britain would use her influence with the Dey of Algiers for 
the liberation of the American Citizens in captivity, and for a peace 
upon reasonable terms. It has been communicated from abroad, to 
be the fixed policy of Great Britain to check our trade in grain to 
the Mediterranean. This is too doubtful to be assumed, but fit for 
inquiry. 

6. Such are the outlines of the conduct, which the President wishes 
you to pursue. He is aware, that at this distance, and during the 
present instability of public events, he cannot undertake to prescribe 
rules, which shall be irrevocable. You will therefore consider the . 
ideas, herein expressed, aS amounting to recommendations only, 
which in your discretion you may modify, as seems most beneficial to 
the United States, except in the two following cases, which are im- 
mutable. 1. That as the British Ministry will doubtless be solicitous 
to detach us from France, and may probably make some overture of 
this kind, you will inform them, that the Government of the United 
States will not derogate from our treaties and engagements with 
France, and that experience has shewn, that we can be honest in our 
duties to the British nation, without laying ourselves under any par- 
ticular restraints as to other nations. and 2. That no treaty of com- 
merce be concluded, or signed, contrary to the foregoing prohibition. 

Besides the papers and documents, mentioned in the former parts 
of these instructions, you have received you commission, as Envoy 
Extraordinary; letters of Credence to the King and Queen of Eng- 
land, the latter of which, being without superscription, you will ad- 
dress, as may appear proper, and deliver or not as you find to be 
right on such occasions; four setts of powers, one general, compre- 
hending all the points to be negotiated with Great Britain; the other 
three special for each separate point; in order, that you may be 
prepared to exhibit your authority altogether or by detachment, as 
may be most convenient. Copies of Lord Dorchester’s speech to 
the Indians, the authenticity of which, though not absolutely ascer- 
tained, is believed; and of certain affidavits, respecting the British 
interference with our Indians—and a Cypher. 

You are too well acquainted with the nature of the great functions, 
which you are called to exercise, to render it necessary for me to add 
the earnest wish of the President of the United States, that your 
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communications to the Secretary of State should be frequent and 
_ full; and that you should correspond with our ministers abroad, upon 
any interesting occasion, which may demand it. For the latter of 
these purposes, you will avail yourself of M! Pinckney’s cyphers. 

Your expenses will be paid; together with the allowance of thir- 
teen hundred and fifty dollars per annum for a Secretary. 

On your return, you will be pleased to deliver into the Secretary of 
State’s Office such papers, as you may possess, of importance sufficient 
to be filed there; and will prepare a general report of all your trans- 
actions. 

Not doubting, that you will execute this trust in a manner, honor- 
able to yourself, and salutary to the United States, I beg leave to 
offer to you my sincere wishes for your health and safe return. 

Epm: RANDOLPH 


30 


The Minister on Special Mission to Great Britain (Jay) to the 
Secretary of State (Randolph)' 


Lonpon, September 13, 1794. 
SIR: 


It appeared to me advisable that our People should have precise and 
plain instructions relative to the Prosecution of appeals and Claims 
in Cases of Capture. For that purpose I applied to Sir William Scott, 
and requested him, in concert with Doct! Nicholl, to prepare them. 
we conversed on the Subject, and I explained to him my views and 
~ objects— 

On the 10% of Sept I received them, enclosed with the following 
letter from Sir William, . . .? | 


Paper enclos’d in the foregoing letter. 


Sir: We have the Honor of transmitting. agreeably to your Excel- 
lency’s request, a Statement of the General principles of proceeding 
in Prize causes, in British Courts of Admiralty, and of the measures 
proper to be taken when a Ship and Cargo are brought in as Prize 
within their Jurisdictions.° 


*MS., Despatches from Great Britain, vol: 1 at p. 56 of the despatch ; printed 
in American State Papers, Foreign Relations, vol. 1, pp. 485-496. 

* Letter not printed. 

? In this connection the following statement of Chief Justice Marshall is of 
interest: 

“The United States having, at one time, formed a component part of the 
British empire, their prize law was our prize law. When we separated, it con- 
tinued to be our prize law, so far as it was adapted to our circumstances and 
was not varied by the power which was capable of changing it.” (9 Cranch 
198.) 
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The general Principles of proceeding cannot, in our Judgment, be 
stated more correctly or succinctly, than We find them laid down in 
the following Extract from a Report made to his late Majesty in the 
Co 1753, by S'? Geo: Lee then Judge of the prerogative Court, D€ 

aul his Majesty’s Advocate Gen!, Sir Dudley Rider His Majesty’s 
Attorney Gen! and W. Murray (afterwards Lord Mansfield) His 
Majesty’s Solicitor general 


“ When Two Powers are at War, they have a right to make Prizes 
“ of the Ships, Goods and Effects of each other, upon the high seas: 
“Whatever is the Property of the Enemy, may be acquired by Cap- 
“ture at Sea; but the Property of a Friend, cannot be taken, 
“ provided He observes his Neutrality. 

“ Hence the Law of Nations has established, 

“That the Goods of an Enemy, on board the Ship of a Friend, 
“ may be taken. 

“That the lawful goods of a Friend, on board the Ship of an 
“ Enemy, ought to be restor’d. 

“That contraband Goods going to the Enemy, tho’ the property 
“ of a Friend, may be taken as prize; because supplying the Enemy, 
“with what enables him better to carry on the War, is a departure 
“from neutrality. 

“ By the Maritime Law of Nations, universally and immemorially 
“ received, there is an established Method of determination, whether 
“ the Capture be, or be not, lawful Prize. 

“ Before the Ship, or Goods, can be dispos’d of by the Captor, 
“there must be a regular judicial proceeding, wherein both Parties 
“ may be heard; and condemnation thereupon as Prize, in a Court of 
“ Admiralty, judging by the Law of Nations and Treaties. 

“The proper and regular Court for these Condemnations, is the 
“ Court of that State to whom the Captor belongs. 

“The Evidence to acquit or condemn, with or without, Costs or 
“ Damages, must, in the first instance, come merely from the Ship 
“taken, viz! the Papers on board, and the Examination on Oath, of 
“ the Master, and other principal Officers; for which purpose there are 
“ Officers of Admiralty in all the considerable Sea Ports of every 
“ maritime Power at War, to examine the Captains, and other prin- 
“cipal Oficers of every Ship, brought in as a Prize, upon general 
“and impartial Interrogatories; If there do not appear from thence 
“Ground to condemn, as Enemy’s property or contraband goods 
“going to the Enemy, there must be an acquittal, unless from the 
“ aforesaid Evidence, the Property shall appear so doubtful, that it 
“is reasonable to go into further proof thereof; 

“A Claim of Ship, or Goods, must be supported by the Oath of 
“ some body, at least as to belief. 

“The Law of Nations requires good Faith ;—Therefore every Ship 
“must be provided with compleat and genuine Papers; and the 
«“ Master at least should be privy to the Truth of the Transaction; 

“To Enforce these Rules, if there be false or colourable papers; if 
“any Papers be thrown overboard; if the Master and Officers exam- 
“ined in Preparatorio, grossly prevaricate; if proper ship’s papers 
“ are not on board; or if the Master and Crew can’t say, a ei the 
“ Ship or Cargo be the Property of a Friend or Enemy, The Law of 
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“ Nations allows, according to the different Degrees of Misbehavior 
“or suspicion, arising from the fault of the Ship taken, and other 
“ Circumstances of the Case, Costs to be paid, or not to be received, by 
“the Claimants in case of Acquittal and Restitution—on the other 
“hand, if a seizure is made without probable cause, the Captor is 
“adjudged to pay Costs and Damages: For which purpose, all Priva- 
“teers are obliged to give security for their good behaviour; and this 
“is referr’d to, and expressly stipulated, by many Treaties. 

“ Tho’ from the Ship’s Papers, and the preparatory examinations, 
“the Property does not sufficiently appear to be neutral, the Claim- 
“ant is often indulg’d with Time to send over Affidavits to suppl 
“that defect; If He will not shew the Property, by sufficient Aff- 
“ davits, to be neutral, it is presum’d to belong to the Enemy. Where 
“the Property appears from Evidence not on board the Ship, the 
“ Captor is justified in bringing her in, and excused paying Costs, 
“because He is not in Fault; or, according the circumstances of the 
“ Case, may be justly intitled to receive his Costs. | 

“Tf the sentence of the Court of Admiralty is thought to be er- 
“roneous, there is in every Maritime Country, a superior Court of 
“review, consisting of the most considerable persons, to which the 
“ Parties, who think themselves aggriev’d, may appeal; and this 
“superior Court judges by the same Rule which governs the Court 
“of Admiralty, viz! the law of Nations, and the Treaties subsisting 
“ with that neutral power, whose Subject is a Party before them. 

“If no Appeal is offer’d it is an Acknowledgment of the justice of 
“the Sentence by the Parties themselves, and conclusive. 

“ This manner of Trial and Adjudication is supported, alluded to, 
“and enforced, by many Treaties. 

“In this Method, all Captures at Sea were tried, during the last 
“War, by Great Britain, France, & Spain, and submitted to by the 
“ Neutral Powers,—In this method, by Courts of Admiralty acting 
“ according to the Law of Nations, and particular Treaties, all Cap- 
“tures at Sea have immemorially been judged of, in every Country 
“of Europe. Any other Method of tryal would be manifestly unjust, 
“absurd and impracticable ” 


Such are the Principles which govern the Proceedings of the Prize 
Courts. | 


We have the Honor to be &c &c &c 
W»! Scott. 
John Nicholl. 
Commons 
Sept? 10% 1794. 


I have [etc.] JOHN JAY 
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T'reaty of Amity, Commerce, and Navigation between the United 
States and Great Britain, November 19, 1794! 


[Articles 12, 17, 18, and Additional Article] 


ARTICLE 12? 


His Majesty Consents that it shall and may be lawful, during the 
time hereinafter Limited, for the Citizens of the United States to 
carry to any of His Majesty’s Islands and Ports in the West Indies 
from the United States in their own Vessels, not being above the 
burthen of Seventy Tons, any Goods or Merchandizes, being of 
the Growth, Manufacture or Produce of the said States, which it 
is, or may be lawful to carry to the said Islands or Ports from the 
said States in British Vessels, and that the said American Vessels 
shall be subject there to no other or higher Tonnage Duties or 
Charges, than shall be payable by British Vessels, in the Ports of 
the United States; and that the Cargoes of the said American Ves- 
sels, shall be subject there to no other or higher Duties or Charges, 
than shall be payable on the like Articles, if imported there from 
the said States in British vessels. 

And His Majesty also consents that it shall be lawful for the 
said American Citizens to purchase, load and carry away, in their 
said vessels to the United States from the said Islands and Ports, 
all such articles being of the Growth, Manufacture or Produce of 
the said Islands, as may now by Law be carried from thence to the 
sald States in British Vessels, and subject only to the same Duties 
and Charges on Exportation to which British vessels and their 
Cargoes are or shall be subject in similar circumstances. 

Provided always that the said American vessels do carry and land 
their Cargoes in the United States only, it being expressly agreed 
and declared that during the Continuance of this article, the United 
States will prohibit and restrain the carrying any Melasses, Sugar, 
Coffee, Cocoa or Cotton in American vessels, either from His 
Majesty’s Islands or from the United States, to any part of the 
World, except the United States, reasonable Sea Stores excepted. 
Provided also, that it shall and may be lawful during the same period 
for British vessels to import from the said Islands into the United 
States, and to export from the United States to the said Islands, all 


*Miller, Treaties and Other International Acts, vol. 11, pp. 245-267. 
2 See additional article, p. 195. 
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Articles whatever being of the Growth, Produce or Manufacture of 
the said Islands, or of the United States respectively, which now may, 
by the Laws of the said States, be so imported and exported. And 
that the Cargoes of the said British vessels, shall be subject to no 
other or higher Duties or Charges, than shall be payable on the same 
articles if so imported or exported in American Vessels. 

It is agreed that this Article, and every Matter and Thing therein 
contained, shall continue to be in Force, during the Continuance of 
the war in which His Majesty is now engaged; and also for Two 
years from and after the Date of the signature of the Preliminary 
or other Articles of Peace by which the same may be terminated 

And it is further agreed that at the expiration of the said Term, 
the Two Contracting Parties will endeavour further to regulate 
their Commerce in this respect, according to the situation in which 
His Majesty may then find Himself with respect to the West In- 
dies, and with a view to such Arrangements, as may best conduce 
to the mutual advantage and extension of Commerce. And the 
said Parties will then also renew their discussions, and endeavour 
to agree, whether in any and what cases Neutral Vessels shall pro- 
tect Enemy’s property; and in what cases provisions and other 
articles not generally Contraband may become such. But in the 
mean time their Conduct towards each other in these respects, shall 
be regulated by the articles hereinafter inserted on those subjects. 


ARTICLE 17 


It is agreed that, in all Cases where Vessels shall be captured 
or detained on just suspicion of having on board Enemy’s property 
or of carrying to the Enemy, any of the articles which are Contra- 
band of war; The said Vessel shall be brought to the nearest or 
most convenient Port, and if any property of an Enemy, should be 
found on board such Vessel, that part only which belongs to the 
Enemy shall be made prize, and the Vessel shall be at liberty to 
proceed with the remainder without any Impediment. And it is 
agreed that all proper measures shall be taken to prevent delay, 
in deciding the Cases of Ships or Cargoes so brought in for adjudica- 
tion, and in the payment or recovery of any Indemnification ad- 
judged or agreed to be paid to the masters or owners of such Ships. 


ARTICLE 18 


In order to regulate what is in future to be esteemed Contraband 
of war, it is agreed that under the said Denomination shall be com- 
prized all Arms and Implements serving for the purposes of war by 
Land or Sea; such as Cannon, Muskets, Mortars, Petards, Bombs, 
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Grenades Carcasses, Saucisses, Carriages for Cannon, Musket rests, 
Bandoliers, Gunpowder, Match, Saltpetre, Ball, Pikes, Swords, Head 
pieces Cuirasses Halberts Lances Javelins, Horsefurniture, Holsters, 
Belts and, generally all other Implements of war, as also Timber for | 
Ship building, Tar or Rozin, Copper in Sheets, Sails, Hemp, and 
Cordage, and generally whatever may serve directly to the equip- 
ment of Vessels, unwrought Iron and Fir planks only excepted, and 
all the above articles are hereby declared to be just objects of Con- 
fiscation, whenever they are attempted to be carried to an Enemy. 

And Whereas the difficulty of agreeing on the precise Cases in 
which alone Provisions and other articles not generally contraband 
may be regarded as such, renders it expedient to provide against the 
inconveniences and misunderstandings which might thence arise: 
It is further agreed that whenever any such articles so becoming 
Contraband according to the existing Laws of Nations, shall for 
that reason be seized, the same shall not be confiscated, but the owners 
thereof shall be speedily and completely indemnified; and the Cap- 
tors, or in their default the Government under whose authority they 
act, shall pay to the Masters or Owners of such Vessels the full value 
of all such Articles, with a reasonable mercantile Profit thereon, 
together with the Freight, and also the Demurrage incident to such 
Detention. 

And Whereas it frequently happens that vessels sail for a Port or 
Place belonging to an Enemy, without knowing that the same is 
elther besieged, blockaded or invested; It is agreed, that every Ves- 
sel so circumstanced may be turned away from such Port or Place, 
but she shall not be detained, nor her Cargo, if not contraband, be 
confiscated; unless after notice she shall again attempt to enter; but 
She shall be permitted to go to any other Port or Place She may 
think proper: Nor shall any vessel or Goods of either party, that 
may have entered into such Port or Place before the same was be- 
sieged, blockaded or invested by the other, and be found therein 
after the reduction or surrender of such place, be liable to confisca- 
tion, but shall be restored to the Owners or proprietors thereof. 


ADDITIONAL ARTICLE 


It is further agreed between the said contracting parties, that the 
operation of so much of the twelfth article of the said Treaty as 
respects the trade which his said Majesty thereby consents may be 
carried on between the United States and his Islands in the West 
Indies, in the manner and on the terms and conditions therein speci- 
fied, shall be suspended. 
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32 
The Secretary of State (Randolph) to the French Minister (Adet)' 


PHILADELPHIA, July 6, 1795. 


Sır: I accept as a pledge of that harmony, which you are anxious 
to cultivate between our two nations, your letter of the 30% 
ultimo, received on the first instant at night. Let it be our un- 
varied practice to suffer no suspicion to ripen into an unfriendly 
sentiment, until it shall have been imparted to each other; and let 
us repel with firmness the artifice, by which ill-affected persons, 
under the guise of attachment to the French Republic, endeavour 
to embroil it with the United States. 

When you expressed to me on monday last some uneasiness, which 
the report of the contents of the proposed treaty with Great Britain 
had excited in your breast; I the more readily informed you of my 
intention to ask the President’s permission to furnish you with a 
copy; as I was convinced, that an entire view of it would not only 
enable you to state al} the parts objectionable to our ally; but would 
also remove the prejudices, which detached representations might 
occasion. Having delivered to you a copy, I am now to examine 
the provisions, which seem to you irreconcileable with our engage- 
ments to France. 

Upon this head, it has been often declared by the President of 
the United States, and is now repeated, that those engagements shall 
not, with his assent be infringed. As far therefore as he is con- 
cerned, you need only prove at any time, that a given measure will 
infringe it; and he will not countenance that measure. The same, 
I am persuaded, may be affirmed of the other branches of our gov- 
ernment. But after a close scrutiny of the points, which alone you 
have selected for animadversion, it is not discerned, that the rights 
of France are in any degree impaired. 

In saying this, I must call to your recollection the manner, in 
which the making of treaties is arranged by our constitution. The 
Senate advise and consent to their being made;—the President rati- 
fies them;—and the Courts are afterwards at liberty to construe 
them, as particular cases arise, requiring their decision. The opin- 
ions therefore of the President are not obligatory on the Courts. 
He judges for himself: they judge for themselves; and if in the inter- 
pretation of the one or the other, the rights of the French Republic 
are assailed, the accustomed modes of remonstrance and negotiation 
will still be open; and the principles, upon which national redress 
is demanded, will still have their force. 


1 MS., Domestic Letters, vol. vIrr, pp. 313-3822; printed in American State 
Papers, Foreign Relations, vol. 1, pp. 595-596. 
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After this explanation, I proceed to state to you the result of the 
President’s reflections on your exceptions to the proposed treaty. 

These exceptions are, 1° that the 23¢ and 24'* articles of ovr com- 
mercial treaty with France are violated by the 17? and 18'* of the 
proposed treaty—2%! that the 17'? article of the former is destroyed 
by the 23% 24t? and 25' articles of the latter; and 3°” that the last 
sentence in the first paragraph of the 25 article of the proposed 
treaty “appears to prevent a new negotiation between the United 
States and France.” 

1. The essence of your first objection, as drawn from the reason- 
ing in your letter, is reducible to this statement—By the treaty with 
France, hemp, flax, tar, pitch, ropes, cables, sails, sail-cloths, anchors 
and parts of anchors, masts, planks, boards and beams of what trees 
soever, and all other things, proper for building or repairing ships, 
shall not be reputed contraband of war; but shall be reckoned among 
free goods, and may be transported in the freest manner by the con- 
tracting parties, even to places, belonging to an enemy; such only 
excepted, as are actually beseiged, blocked up, or invested. But the 
proposed treaty designates as contraband, timber for ship building, 
tar or rosin, copper in sheets, sails, hemp and cordage, and whatever 
may serve directly to the equipment of vessels, (unwrought iron and 
fir-planks only excepted) and they are declared to be just objects of 
confiscation whenever they shall be attempted to be carried to an 
enemy. From hence you conclude, that the United States may freely 
carry into England all things, proper for the building or repairing 
of vessels, without fearing any obstacle on the part of France; while 
they can carry none of them to France and that they have thus 
granted to England a right which France enjoys not, and which 
in the course of the existing war inclines the balance in favor of 
England. 

The United States have certainly opposed the extension of contra- 
band, whenever the British government has sought to swell the cata- 
logue. But it never could be denied, under the law of nations, and 
independently of a treaty, that materials for the building and repair- 
ing of vessels are contraband.—The proposed treaty then does not 
grant but recognizes only, a right to Great Britain, which even with- 
out that recognition she would have possessed and exercised. 

This recognition might have been omitted or inserted, without 
changing the nature of the subject; tho’ it was more natural, in com- 
mercial arrangements, to particularize the articles of contrabrand.— 

It was indeed anxiously desired to diminish the list, as much as 
possible. But if no reciprocity could accomplish this end; if no 
equivalent could be offered by us to Great Britain, powerful enough 
to induce her to renounce her rights under the law of nations; what 
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was to be done? Many reasons will occur, Sir, why it was not to 
be extorted by force: to become a party in the war was neither our 
policy, nor the wish of your Republic: to become a party in the war 
for a cause, which the armed neutrality itself never would have 
asserted, would have been supported by no civilized nation. 

The United States have therefore wilfully surrendered no right, 
relative to contraband. 

Nor is the treaty with France contravened by this acknowlegment 
of contraband. It stipulates, that if France be at war, and the 
vessels of the United States carry naval stores to her enemy, French 
cruisers shall not capture them. The proposed treaty admits the 
right of Great Britain to seize such vessels, going to her enemy. The 
inference is, that France has relaxed her strict rights, in considera- 
tion, that the United States have relaxed theirs in this respect; but 
that Great Britain will not relax hers. The treaty with France 
therefore remains uninfluenced by the proposed compact with Great 
Britain. 

The true light, in which the subject is to be viewed, is that, which 
you have caught; when you allude to the effect, which the right of 
Great Britain to seize naval stores, going from the United States to 
France, may have upon her interest, while she continues bound not 
to seize like stores, going from the United States to England. 

Our treaty with France was entered into with a perfect knowledge 
on both sides, that they were striking out from the class of contra- 
band, articles, which the law of nations denominated such. They 
were both apprized, that, if the United States should be at war with 
Great Britain, the shipping of France, carrying naval stores to 
Great Britain could not be seized by American cruizers; while the 
same shipping, bringing naval stores to the United States might be 
seized by British cruizers. They saw therefore the reciprocity of the 
prohibition—Why then was not the case, which has now happened, 
being foreseen, guarded against? Perhaps on account of this very 
reciprocity. Perhaps from a belief, that it was not overimportant. 
Perhaps, on the part of the United States, from a confidence that 
their internal supplies would be ample; and on that of France, that 
their home-resources, their own shipping and convoys would ac- 
commodate them with those stores. Or more probably, neither of 
the contracting powers was disposed to cramp the commerce of the 
other, but upon the most demonstrable necessity: Howsoever this 
may be, the proposed treaty does not vary the situation of France, 
nor better the rights of Great Britain, in one iota of contraband. 

There was a time indeed, when France felt herself absolved from 
the stipulation, that free ships make free goods; because Great 
Britain, by capturing hostile property in American bottoms, rendered 
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it disadvantageous to France to spare British property in those 
bottoms. But the law of the 13% nivose, in the 3% year, to which 
you refer, has banished that mode of reasoning; and has created a 
precedent for our mode. 

Hitherto, however, I have spoken upon principles of right. Upon 
any other principles, and more especially upon those of hardship and 
injury to a friend, it shall be a topic of the negotiation, now opening 
between us. With the temper, which will pervade the whole of it, 
I cannot doubt, that some modification may be devised; and it may be 
separated from the general treaty, so as not to be delayed by it. 

24 In my judgment you misconceive the proposed treaty, when you 
_ Imagine, that the English will have a right to claim the execution 
of the 234 and 24' articles of it, in derogation of the 17t? article of 
our treaty with France; that is to say, that in the course of the pres- 
ent war they may conduct their prizes, made from the French into 
the ports of the United States. They will not possess such a priv- 
ilege during the present or any other war with France. For 
“nothing, in the proposed treaty contained, shall be construed or 
“ operate, contrary to former and existing public treaties with other 
“ Sovereigns or States.” The British plenipotentiary was here ad- 
monished of our prior engagements, and of our determination to 
postpone to them any new contract with Great Britain. Our treaties 
with France are saved by the general’ description; which was the 
most eligible form of expression; because it was shorter, and equally 
well adapted to comprehend al} our treaties. It is the same form of 
expression with that, which was adopted in the year 1786, in the 
treaty between France and Great Britain. 

The 40‘ article of the last mentioned treaty, and the 25t! of the 
proposed treaty are in substance alike; and yet it was clearly and 
properly understood, when the French and English treaty was made, 
that our commercial treaty with France was not in this respect 
shaken. We have at least never complained of any infraction of 
ours from this cause, and therefore are sincere in believing, that 
France can be as little affected by our treaty with Great-Britain, as 
the United States were by hers with Great Britain. 

In your quotation of the 234 article of the treaty with Great 
Britain you observe, that the vessels of the English are to be received 
with hospitality in the ports of the United States. They are the 
“Ships of war,” the public navy, not the privateers, which are to be 
so received. Now the British Ships of war are not prohibited by 
our treaty with France from visiting our ports, unless under certain 
exceptionable circumstances. From these they are not released by 
the proposed treaty; because our treaty with France, which is a 
supreme law of the land is decisively contrary. l 


200 -. POLICY TOWARD MARITIME COMMERCE IN WAR 


The 24* article of the proposed treaty is, with a very small and 
unessential difference, the same with the 16t? article of the French 
treaty with Great-Britain. And here this remark occurs: that the 
proposed treaty saves every right of France, arising from our treaty 
of commerce; but the treaty between France and Great-Britain does 
not by any general or particular expression save the rights of the 
United States, which might stand in opposition to that 16" article. 
We have never remonstrated; because we always thought ourselves 
secure under the faith of France and the law of nations. 

34 Upon the third and last head of objection, which you urge 
against the proposed treaty, little need be said. You shall continue 
to enjoy your rights under the 17t article of our treaty with France. . 
We will not ask you to renounce the advantages, which that article 
assures to you. The prohibition, on which you lay so much stress, 
is not against past but future treaties. If a new treaty of commerce 
= with France, including the same matter with the old one, would be 
prevented by the 25t! article; the consequence may be easily avoided, 
by declaring, that so much of the old one, as is connected with any 
particular, for which it may be desireable to retain a priority, shall 
remain in force. This is a remedy so obvious, that I flatter myself, 
it will remove any difficulty in the way of a new negotiation. 

Should an embarrassment still hang upon these points, I must 
intreat you to afford me an opportunity of meeting them, before your 
communications are dispatched to the Committee of public Safety. 

I have [etc. | Epm : RANDOLPH 


33 


The Secretary of State ad interim (Pickering) to the Minister in 
France (Monroe)' 


PHILADELPHIA, September 12, 1795. 


Sir: The office of Secretary of State being at present vacant by 
the resignation of M! Randolph, I have it in command from the 
President to acknowledge your letters dated Novem 7, 1794. Jan- 
uary 13. February 12. 18. March 6. 7. 12. 13. May 7. 17. June 14. 
and 26. and to communicate such information as the present state 
of things appears to require. 

You have already been furnished with a copy of the treaty lately 
negociated between the United States and Great Britain; but lest 
that should have miscarried, you will find another inclosed. This 
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treaty has after the most mature deliberation been ratified by the 
President, on the condition proposed by the Senate, and has been 
transmitted to London.—On the presumption that it will receive 
an equivalent ratification on the part of Great Britain, and thus 
become a compact between the two nations, it is proper that you 
should be possessed of the opinions of the Government, especially 
as it appears probable from your letters and from the movements 
of disaffected persons here, that unfavorable impressions upon the 
Government and people of France may be apprehended. As we have 
ever been most sincerely desirous of cultivating friendship with that: 
nation, the most prompt and candid measures were taken in every 
stage of the negociation, to produce tranquillity and satisfaction, 
which the rules prescribed by custom in such cases would justify or 
permit: the result now made public, will evince that the rights of 
France, whether founded on the laws of nations or their treaties with 
us, remain unviolated and unimpaired. 

It is already known to you that M! Jay was specially instructed by 
the President to stipulate nothing with Great Britain contrary to 
the engagements of the United States to France—This part of the 
President’s instructions was officially communicated to M: Fauchet, 
the minister of the Republic; and independent of the obligation im- 
pressed upon our Envoy, the honor of the Government became 
pledged to refuse the ratification of any article derogatory from our 
engagements to France, which might be inadvertently admitted by 
our negociator. 

Accordingly, soon after the decision of the Senate had been given, 
and previous to the ratification by the President, M! Adet, the 
present minister, was furnished with a copy of the treaty and re- 
quested to communicate his observations thereon. A copy of his 
letter and of the reply of the Secretary of State are inclosed; by 
which you will perceive the nature of the objections which were 
urged, and that such explanations were immediately given and such 
constructions adopted, as must have been satisfactory. We infer 
this no less from the explanations themselves, than from the subse- 
quent silence of the minister. 

The late conduct of Great Britain in detaining the vessels of the 
United States laden with provisions and bound to France, is how- 
ever calculated to create inquietude; it is therefore proper to explain 
the 18 article more particularly than M! Randolph has done; 
especially as this part of the treaty has been misrepresented in this 
country, as being unfriendly to France. 

It cannot be doubted that the United States have a powerful 
interest in diminshing by treaty the catalogue of contraband 
articles as much as possible; to this they are invited no less by their 
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pacific policy, which inclines them to cultivate and extend neutral 
rights, than by the operation of the law of nations upon several 
valuable articles of export, the produce of our own country. No 
nation can be suspected of insincerity, in the pursuit of objects con- 
nected with its immediate interest; accordingly, the most zealous 
exertions have been uniformly made by the United States to estab- 
lish principles favorable to free commerce. A time of war was, 
however, most unfavorable for this purpose, especially when the 
object, as in the present case, was to induce a powerful maritime 
nation, to make concessions in favor of a neutral and defenceless 
commerce. 

The result of the negociation with Great Britain has therefore 
shewn, that she will not relax, in our favor, from the strict maxims 
of the law of nations, defining contraband; the principles of which 
are adopted in the treaty: ‘Thus though the first clause of the 18' 
article embraces several kinds of merchandize, which the policy 
of modern times has by special treaties admitted to be articles of 
free commerce, yet it is believed that not a single one is included as 
contraband, which has not been ranked as such, by approved writers 
on the law of nations: It is not therefore correctly said that we have 
relinquished any neutral rights, the exercise of which would have 
been beneficial to France; and yet this is the strongest charge which 
has been adduced against the treaty, with the shadow of reason. 
The treaty has barely recited in the list of contraband, what was 
before so, under a law which we could not mitigate; and though we 
were desirous of relaxing the rigour of this law, yet a recital of it, 
in the present treaty, was the best which could be done, and was 
necessary, in order to admonish our maritime and commercial citizens 
of a risque, which really existed. 

The second clause of the 18' article clearly refers to the doc- 
trine asserted by Great Britain, that provisions may become con- 
traband, when destined to places not invested or blockaded. To this 
pretension which is contrary to our interests, and as we are inclined 
to believe unwarranted by the law of Nations, especially in the 
extent asserted by Great Britain, we could not accede: The opinions 
of our Government on this subject formerly expressed, are well 
known to you, being amply detailed in the correspondence of Mr 
Jefferson and M! Pinckney in the year 1793—though we have not 
been able to induce Great Britain to relinquish her construction, we 
have not abandoned ours; and the result has been a stipulation that 
whenever provisions and other articles not generally contraband 
shall become such, and for that reason be seized, they shall not be 
confiscated; but paid for, with a reasonable mercantile profit, includ- 
ing freight and the expences incident to the detention. 
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It is obvious that if the British construction of the law of nations 
were admitted to be just; the stipulation in the treaty would be 
favorable to neutral commerce; we do not however admit their con- 
struction; the contrary appears from the treaty. We have only 
guarded by such means as were in our power against the full effects 
of a doctrine which has been and which will be strenuously opposed, 
by all reasonable means which may offer. 

Whether this pretension on the part of Great Britain was of such 
a nature as ought to have been resisted by force, is a question, which 
it pertains to the proper authorities of the United States to decide— 
they are the exclusive judges and competent guardians of whatever 
concerns our interests, policy and honor, and on these subjects, they 
will never ask the advice nor be governed by the Councils of any 
foreign nation whatever. We acknowledge ourselves bound to stipu- 
late nothing which may derogate from our prior engagements; this 
we have not done by the present treaty, and this we will never do;— 
even in cases where we are not bound by treaty we will not stipulate 
to surrender our rights as a neutral nation to the injury of our 
friends; but we must be left to determine in what manner we can 
most beneficially obviate an evil, and when it is proper for us to 
repel an injury. The present situation of Europe admonishes us 
to avoid the calamities of war—having attained the possession of 
a free and happy government and having nothing left to hope or 
desire beyond our present internal enjoyments, our solicitudes are 
principally attracted to the vexations and depredations committed 
upon our commerce: these are indeed great, and are inflicted upon 
us, by all the parties to the war; notwithstanding which, our com- 
merce has continued to be lucrative and extensive, though unfor- 
tunately for us, as we have no means of protecting it against in- 
justice, it is vulnerable in the same proportion that it is extensive. 

The degree of security which we enjoy is well known to depend 
more upon the common wants of the nations at war, than upon any 
exertions which we can immediately make of an offensive nature— 
indeed nothing of this kind could be attempted by us, without a 
total sacrifice of our commerce. How preposterous is that policy 
which requires us to abandon and destroy the very object, for the 
preservation of which, we are invited to commence hostilities. 

It may not be amiss to dilate on the consequences of our engaging 
in the war against Great Britain. 
= 1. Seeing she has the command of the sea (and appearances 
strongly indicate that she will maintain that command) our com- 
merce might in one year be annihilated; and thousands of our sea- 
men be shut up or dying in Jails and prison Ships. In addition to 
her fleets and cruisers now in commission, Privateers would swarm, 
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as soon as an object so alluring and so assailable as the american 
commerce, should present. If we look back to the last two years of 
our revolution war, a judgment may be formed on this point. A 
striking defect in her naval arrangements in preceding years, left 
our ports open for the entry of commerce, for the equipping of 
privateers, and the introduction of prizes. A different arrange- 
ment in the latter period of that war, totally changed the scene. 
The small privateers were hauled up as no longer able to cope even 
with their armed merchantmen; and the larger privateers were 
taken. Our mercantile shipping fell at the same time a sacrifice 
to the vigilant operations of the British navy. At the present mo- 
ment her naval power is extended beyond all former examples; while 
that of her enemies is at least not increased. 

2. Our landed as well as commercial interests would suffer beyond 
all calculation. Agriculture, above the supply of our own wants, 
would be suspended; or its produce perish on our hands. The value 
of our lands and every species of domestic property would sink. 

3. The sources of revenue failing, public credit would be de- 
stroyed, and multitudes of our citizens now depending on its preser- 
vation, be involved in ruin. The people at large, from the summit of 
prosperity would be plunged into an abyss of misery too sudden and 
too severe patiently to be borne. To increase their calamities, or 
make them felt more sensibly, direct taxes must be levied to support 
the war; and it would be happy for us if we could contemplate only 
a foreign war in which all hearts and hands might be united. 

4. Under the circumstances mentioned, a war with Great Britain 
would be essentially injurious to France. With our own principal 
ports blocked up, and her seacoast lined (as at present) with British 
Cruisers, there would be an end to our intercourse with France. 
And it is by our commerce only that we can give her any valuable 
aid. Men she wants not; and if she did want, we could not transport 
them. A fruitless diversion on the side of Canada would nearly 
bound our efforts. But while we continue our neutrality, the benefits 
we may render to France and her Colonies are immense. And 
though the renewal of the order for capturing neutral vessels laden 
with provisions, while extremely vexatious to us, adds to their 
distresses; yet the tenor of the 18' article of our late treaty with 
Great Britain, though with some a subject of clamour, will remedy 
in a degree the mischievous tendency of that order. For the article, 
far from giving a right to Great Britain to capture our provision 
vessels, only prescribes the course to be taken when by the law of 
nations provisions become contraband. They are not to be con- 
fiscated; but paid for with a reasonable mercantile profit. What 
will be the operation of this provision? Will it check or encourage 
adventures to France? We think the latter. For if our vessels 
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reach the French ports, all the expected profits of the voyage will be 
gained. If they are taken by the British; although there may be 
less profit, there can be no loss. Consequently, instead of discourag- 
ing, this article will rather promote the exportation of provisions 
for France: for in the event of arrival or capture, the american 
merchant is certain of making a profitable voyage. 

That this article in the treaty respecting provisions has had no 
influence in the measures of the British Cabinet, is clear to a demon- 
stration: for the order, so far as we are informed, extends to other 
neutral nations with whom there is no similar stipulation. And be- 
fore the article existed, we too well know the conduct of that Court 
was the same. And claiming as an independent nation, the right of 
judging in such case, it was evidently expedient for the United States 
to obtain from her some stipulation which, without admitting her 
claim, would not leave our commerce to future spoliations without 
any definite means of liquidation or redress. 

Some men, forgetting their own professed principles, when they 
advert only to our relation to Great Britain—forgetting that they 
are the citizens of an independent State, have said, that while France 
with whom we have a treaty of Amity and commerce was at war, we 
ought not to form with her enemy a similar treaty, by which our 
situation would be changed. But where is the principle to support 
this rule? and where will it find any limits? We have treaties with 
many other powers; one or the other of whom may be always at war: 
are we never then to make another treaty ? 

Others have said—France will be displeased. This we should 
regret for two reasons: one because we really wish to please our old 
and friendly allies: the other, because we desire to see, and doubt 
not we shall see her deportment towards us correspond with her own 
fundamental principle—that every independent nation has an ex- 
clusive right to manage it own affairs. All our external duties 
center here—that in our new engagements we violate no prior 
obligation. 

That France should manifest a watchful jealousy of any connec- 
tions we might form with her ancient and inveterate enemy, is 
perfectly natural. It is the same spirit which prompted her to 
afford us that efficient aid which was so important to the atchieving 
of our independence. By breaking off so large a portion of the 
British Empire, the power of a formidable rival was essentially 
diminished. No wonder she should now be alive to the remotest 
prospect of reunion; not of Government; but of interests and good- 
will. But to the following positions you may give all the solemnity 
of truths. 

1. That the late negociation has not proceeded from any predilec- 
tion in our Government towards Great Britain. We abide by our 
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original declaration respecting the British: “ We hold them, as we 
“hold the rest of mankind, enemies in war, in peace friends.” 

2. That from the remembrance of a long, bloody and distressing 
war, from which we were just beginning to recover and to taste the 
blessings of peace; whatever even seemed to tend to a renewal of it, 
was seriously deprecated. 

3. That there were many causes of difference between us and 
Great Britain, the adjustment of which admitted of no longer delay. 
One was the detention of the western posts, under a real or affected 
belief that the United States were the first to infringe the peace of 
1783. From this detention resulted a bloody and expensive Indian ` 
war; a loss of revenue by a suspension of the sale of lands; and a 
deprivation of the fur trade. To these were added fresh excite- 
ments to a more extended Indian war, and the vexations‘and ruinous 
spoliations of our commerce. Our differences on these and other 
grounds had risen to a height that required an immediate remedy. 
War or negociation were the alternatives. We chose the latter. Had 
this failed, war seemed scarcely avoidable. But in that case, these 
good effects were counted upon. The consciousness of using the 
proper means of averting so great a calamity; union among our- 
selves, when war should have appeared inevitable; and division 
among our enemies who should have refused an amicable settlement 
of our just demands—besides which we gained time for preparation. 

4. That the commercial part of the treaty though not unimportant, 
was but a subordinate object, and at the same time not a new meas- 
ure. This is well known to every well informed citizen of the United 
States. It is a fact, that a commercial treaty has been sought after 
ever since the peace; under the old Government; and since the estab- 
lishment of the new one. It is a fact, that upon the arrival of M: 
Hammond the British minister, and an intimation that he was em- 
powered to enter into commercial arrangements, he was met with 
avidity by M?! Jefferson the Secretary of State: and when it was 
discovered that his powers extended only to an inconclusive discus- 
sion of this subject, disappointment and chagrine were the result. 
It may be added that measures have been proposed and powerfully 
supported in the Legislature, the sole object of which was to force 
Great Britain into a Commercial treaty. 

5. That the Government of the United States is sincerely friendly 
to the French nation. The latter doubtless believe that the body 
of American citizens are well affected towards them. The belief 
is well founded. But it is equally applicable to those in the admin- 
istration of the Government. If any thing could weaken this gen- 
eral attachment, it would be a recurrence to such disorganizing 
projects, and outrages on the sovereignty and dignity of the United 
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States, as marked and disgraced the ministry of Genet. The pre- 
cipitate, and in the main, ill founded resolutions of a few small 
popular meetings, are not to be taken as true indications of the 
American sentiment: very different is the opinion of the great body 
of the people. These are beyond example prosperous, contented 
and happy. Where any symptoms of another nature have ap- 
peared, they are to be traced to ignorant or perverse misrepresenta- 
tions of the treaty. This, as it becomes better understood, is more 
and more approved. 

That the treaty would settle every point in dispute entirely to our 
satisfaction, and secure to us all the commercial advantages we could 
wish for, no reasonable man could expect. Our antagonists too had 
claims, opinions and wishes. And where there are opposing interesis, 
nations as well as individuals are likely to make erroneous estimates 
of their respective rights. When therefore every argument was 
exhausted, and found unavailing to settle the disputed points more 
to our advantage, the terms as we see them were adopted. The Sen- 
ate, after a very deliberate discussion and consideration of the treaty, 
in all its relations, advised its ratification, on the condition stated in 
their resolution: and on that condition it has received the President’s 
sanction. It now rests with the King of Great Britain to give or 
withhold his assent. We are disposed to think that his assent will 
be given: for it is the interest of Great Britain not to increase the 
number of her enemies, or to deprive herself of the benefits of a com- 
mercial intercourse with the United States. It is not less our interest 
to remain at peace. And the President as the first minister of good 
to the people, is bound to take all reasonable and prudent means to 
preserve it. Peace is the ordinary and eligible state of our nation; 
and your duties as its agent abroad result from this condition of our 
Country. And as nothing has yet happened which renders it in any 
degree probable that the United States will become a party in the 
existing war, every intimation which may invite the expectations 
and enterprizes of the French Government, calculating on ‘such an 
event, is therefore carefully to be avoided. 


With great respect [etc. ] Timotuy PICKERING 
34 
The Secretary of State (Pickering) to the Minister in Great Britain 
(King)? 


PHILADELPHIA, June 8, 1796. 


Sır: As the whole correspondence between the Department of State 
and M? Pinckney are to be delivered over to you, I beg leave to refer 
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you to the instructions given to him, whether originally or in the 
course of that correspondence, for information and direction, so far 
as they may be pertinent to the present state of things. 

Herewith you will receive a letter of instructions dated the 5t of 
March last intended for M! Pinckney, but not transmitted. The 
state of our internal affairs at the time they were completed, occa- 
sioned their being withheld. These instructions relate to further 
negociations concerning the suspended part of the 12'" article of the 
treaty with Great Britain. A revision of them. at this time has 
suggested the following observations. 

That if we stipulate to make laws to prevent the exportation from 
the United States, of the articles of Molasses, sugar, coffee, cocoa 
and cotton, it may be found extremely difficult to get such laws 
enacted. 

That if we bind ourselves not to export the enumerated articles of 
British west India produce, to any part of the world, except the 
United States a precedent will be set for the French and other pow- 
ers, especially the former, to insist on the like restriction, in any 
commercial treaties that we may hereafter wish to negociate with 
them: and thus the whole mischief of the 12" article, in its original 
form, will be incurred. 

The proposed restriction here referred to, is therefore now consid- 
ered as inadmissible; and it is presented to your view lest if omitted 
it might be adverted to and adopted, seeing the idea has heretofore 
been entertained by many Gentlemen, whose opinions merit great 
attention, as unexceptionable. Instead of submitting to such a re- 
striction, this alternative may be proposed. To limit our exports 
from the British west Indies, to the value of the cargoes we carry to 
them. With this limitation they can have nothing to apprehend. 
They will not buy our cargoes unless they want them: what they 
buy they certainly will rather pay for in their own produce than in 
cash. On another account they will have little to fear. The enu- 
merated articles have generally been at higher prices in the British 
than in the other ports in the west Indies, and probably will so con- 
tinue: we shall not then be disposed to carry our money to the 
former, to purchase beyond the proceeds of our cargoes. For this 
reason too the limitation can do no harm to ourselves. 

Your powers will extend to further, but not, in the first instance 
conclusive negociations on all the points noticed, but not finally 
settled by M: Jay’s treaty; the principal of which are these. 


1. The commerce which shall be allowed between the United 
States and the British west Indies after the expiration of two 
years from the close of the present war: | 7 

2. Whether in any, and what cases, neutral vessels shall pro- 
tect enemy’s property: 
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3. In what cases provisions and other articles not generally 
contraband, may become such: and 

4. The more exact equalization of duties on the navigation of 
the people of the two Countries in such manner as may be most 
beneficial to both. 


On the first the instructions before mentioned, dated the 5‘ of 
March, and the preceding observations will disclose to you the ideas 
at this time entertained by the President. The events of the war, 
and the situation of the British at the close of it, will probably re- 
quire some alterations, which it will be the business of the Adminis- 
tration at the time to prescribe. 

On the second, it would seem to be the true interest of the United 
States to secure the freedom which such a provision would give to 
their commerce: because our situation and circumstances indicate an 
exemption from war beyond what the European powers, England 
particularly, can expect: and it would be during their frequent 
wars, that our commerce, with such freedom, would flourish most, 

But to a country whose principal exports are, and for a long period 
will be, the various articles of provisions, it is essential to obtain an 
entire exemption from restraint in their exportation, except to a 
blockaded place. And to guard against the abusive extension of the 
term blockade, it will be necessary explicitly to describe its meaning, 
and to confine it, as in the declaration of the armed neutrality, “ to 
“a port where by the disposition of the power which attacks it, with 
“vessels stationed sufficiently near, there would be evident danger 
“to enter it ” 

As to the fourth point, “the more exact equalization of duties ”, 
the subject has not been considered in such a manner as to present, 
at this time, any mature ideas concerning it. The project itself 
doubtless originated with the British Government; and before it 
will be necessary to conclude the terms, there will be time and op- 
portunity to communicate them to our own Government. This latter 
observation applies to the other three important points above stated, 
and left unsettled in M: Jay’s treaty. 

There is a fifth, arising out of the third article of the treaty, which 
will require a speedy adjustment. In this article it is agreed that 
small vessels of the United States trading bona fide, may be admitted 
to navigate the River St Lawrance, between Montreal and Quebec, 
under such regulations as shall be established to prevent the possi- 
bility of any frauds in this respect. These regulations remain to 
be made, and will merit your early attention. 


I have [etc. ] TimotHy PICKERING 
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The Secretary of State (Pickering) to the Minister in France 
(C. C. Pinckney)’ 


PHILADELPHIA, January 16, 1797. 


Sir: 


The complaints of the French Minister against the United States, 
have reference to three principal subjects. 

1% To the abandonment of their neutral rights to the injury of 
France, in not maintaining the pretended principles of the modern 
law of nations, That free ships make free goods, and that timber and 
naval stores for the equipment and armament of vessels, are not 
contraband of war. 

24 To violations of our treaties with France even in their letter. 

3? To the treaty of Amity and Commerce between the United 
States and Great Britain; which he alledges “ deprives France of all 
“the advantages stipulated in a previous treaty.” A fourth com- 
plaint is truly ingenious. The fortune of war has constrained some 
of the belligerent powers from enemies, to become her allies; and if 
the alleged abandonment of the rules of the modern law of nations, 
in its consequences, works an injury to those allies, from that moment 
France is also injured. Perhaps it will be in time to notice this last 
charge when those allies themselves complain; if the answer to the 
first, involving the same principle, should not render such notice 
altogether unnecessary. 

I shall now present to your view those facts and observations 
which will prove, we conceive, that the Minister’s complaints are 
without any just foundation. 

Under the first charge, that we have not maintained as we ought 
to have done, our neutral rights, it is alledged: 

1. That the position, that free ships make free goods, is an estab- 
lished principle of the modern law of nations, and that Great 
Britain, by capturing French property on board our vessels, has vio- 
lated our neutral rights; and that unless we compel Great Britain 
to respect those rights, France will be jusified in violating them. Not 
to remark on the singular reasoning, that if one warring power com- 
mits an act of injustice towards a neutral and innocent nation, 
another warring power may lawfully commit the like injustice, we 
may ask what authority is adduced to show that the modern law of 
nations has established the principle, that free ships make free 


*MS., Instructions to United States Ministers, vol. 11r. pp. 326-419. 


DOCUMENTS 211 


goods? Vattel says positively that “effects belonging to an enemy, 
found on board a neutral ship, are seizable by the rights of war ”.* 
Agreeably to this long established rule of the laws of nations, France 
herself, in her marine laws, has directed that the merchandizes and 
effects belonging to her enemies, which shall be found on board 
neutral vessels, shall be good prize.t By a former law indeed, the 
neutral vessels themselves, as well as the effects of her enemies on 
board, were declared to be good prize. Valin{t remarks, however, 
that this regulation was peculiar to France and Spain; and that else- 
where, the goods of the enemy were alone subjected to confiscation. 
And in the treaty of France with the City of Hamburg, in 1769, it 
was stipulated that “All effects, provisions and merchandize whatso- 
“ever, belonging to her enemies, and found on board the vessels of 
“ Hamburg, should be confiscated.” Mr: Adet remarks, that one of 
his predecessors, in July 1793, applied on this subject to the govern- 
ment of the United States, but was unsuccessful. He must refer to 
M: Genet’s letter to M! Jefferson, dated July 9t* 1793 [the subject 
was resumed in terms still more extraordinary in his letter of July 
25th 1793] to which M! Jefferson answered on the 24t? declaring § “ his 
“belief that it cannot be doubted but that by the general law of 
“nations, the goods of a friend found in the vessel of an enemy are 
“ free, and the goods of an enemy found in the vessel of a friend, are 
“lawful prize.”—“ It is true that sundry nations, desirous of avoid- 
“ing the inconveniences of having their vessels stopped at sea, ran- 
“sacked, carried into port and detained, under pretence of having 
“enemy goods on board, have in many instances introduced, by their 
“ special treaties, another principle between them, that enemy bot- 
“ toms shall make enemy goods, and friendly bottoms friendly goods; 
“but this is altogether the effect of particular treaty, controlling in 
“ special cases, the general principle of the law of nations, and there- 
“ fore taking effect between such nations only as have so agreed to 
“control it.” And it is plain, that it was to avoid the inconveniences 
resulting from this general rule of the law of nations that France 
and the United States stipulated in the 23% article of their commer- 
cial treaty. “ That free ships should give freedom to goods; and 
“that everything should be deemed free which should be found on 
“ board the ships belonging to the subjects of either of the contract- 
“ing parties, although the whole lading, or any part thereof, should 
“ appertain to the enemies of either, contraband goods being always 
“excepted.” It is also plain that this stipulation was intended to 
operate (indeed it was its sole object and otherwise could have no 


* Book 3. §. 115. [Footnote in file copy.] 
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operation at all) when one of the parties should be at war with a 
nation or nations with whom the other should be at peace. France 
therefore, has now no right to complain if the goods of her enemies 
find protection on board American Ships, or to pretend, that in order 
“To restore the balance of neutrality to its equilibrium,” she may 
seize on such goods; the just equilibrium between her and the United 
States will be restored when we are at war and she at peace; at 
which time the goods of our enemies will find protection on board 
the vessels of her citizens. 

2! It is alledged that we have abandoned the modern public law 
on contraband, and by our treaty with Great Britain granted to that 
power exclusively the free carriage of articles for the equipment and 
armament of vessels. 

Here, as in the former case, the question recurs,—what is the law 
of nations on the point in dispute? * Vattel defines contraband 
goods to be “ commodities particularly used in war—such are arms, 
“military and naval stores, timber, horses, and even provisions in 
“certain junctures, when there are hopes of reducing the enemy by 
“famine.” In the treaty between France and Denmark, concluded 
on the 234 of August 1742-+ “Tar was declared contraband, to- 
“gether with rosin, sails, hemp, cordage, masts, and timber for ship 
“building.” “ Thus, on this account (says Valin) there would have 
“been no cause for complaining of the conduct of the English, if 
“they had not infringed particular treaties; for of right these things 
“are now contraband, and have been so since the beginning of this 
“century, which however, was not the case formerly.” “ The modern 
“public law on contraband,” mentioned by Mt Adet and his pred- 
ecessors, probably refers to the principles declared by the armed 
neutrality, during the American war. ‘This transaction is too re- 
markable to be passed unnoticed. 

During that war, Great Britain and the other belligerent powers, 
exercising the rights assured to them by the law of nations, made 
prize of enemies property on board neutral vessels, and of contraband 
goods belonging to neutrals. Eager as neutral nations must be to 
seize the opportunity which war presents, of becoming the carriers 
for the belligerent nations, whose ships and mariners are wanted for 
military operations, it was perfectly natural that the former should 
desire to establish as a rule, that free ships should make free goods; 
or in other words, that neutral bottoms should protect the goods on 
board, to whomsoever these belonged; and it was equally natural for 
them to desire to diminish the list of contraband. In respect to the 
latter, it must have been particularly interesting to the three northern 
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maritime powers, from whose dominions chiefly the other maritime 
nations of Europe received supplies of timber and naval stores, to 
strike these from the list of contraband, or by some means to a 
them from capture. 

With these dispositions, the Empress of Russia in February 1780, 
made public the principles on which she would maintain the com- 
merce of her subjects. It is necessary here to recite only two of them. 
1. That all the effects belonging to subjects of the nations at war 
should be free on board neutral vessels; contraband goods excepted. 
2. That the articles of contraband, should be regulated by the 10% 
and 11" articles of her treaty of commerce with Great Britain, ex- 
tending the regulations of those articles to all the belligerent powers. 

To inforce the observance of these principles, she gave orders for 
equipping a considerable part of her marine. 

In July of the same year, Denmark acceded to the principles of the 
armed neutrality, and entered into a Convention with Russia, for 
maintaining them, assuming for her rule in determining what articles 
should be deemed contraband, her treaty of commerce with Great 
Britain, concluded the 11 of July 1670. In the 3% article of this 
treaty, the description of contraband goods is in general terms; “Any 
“provisions of war, as Soldiers, arms, machines, cannon, ships, or 
“ other things of necessary use in war.” But, by a Convention con- 
cluded at London on the 4t? of July 1780, between Great Britain and 
Denmark, “to explain the treaty of commerce of 1670 between the 
“two powers,” the articles deemed contraband are particularly enu- 
merated; and among them we see “timber for ship-building, tar, 
“rosin, copper in sheets, sails, hemp and cordage, and generally 
“ whatever serves directly for the equipment of a vessel, unwrought 
“iron and fir-planks excepted.” It is remarkable, that these are the 
very articles admitted as contraband in the 18t? article of our treaty 
of commerce with Great Britain; and for which admission, M! Adet 
declares all the commercial relations between France and the United 
States are entirely broken. 

But it is further to be noticed, that this Convention between Russia 
and Denmark, concluded in the midst of the American war, for main- 
taining the principles of the armed neutrality, and to which other 
European powers acceded, is explicitly declared, in the 9‘ article, 
to have been concluded and agreed on for the time that war should 
last ;* though it was to serve as a basis to future engagements, which 
circumstances might render necessary, on account of new naval wars 
in Europe. and with the latter view, the King of Sweden manifested 
the utmost solicitude lest the war should be closed without the 
intervention of the neutral powers. He therefore was urgent that 
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the Empress with all the parties to the maritime Convention, 
“should propose to the belligerent powers the establishing of a 
“Congress in which the different concerns, both of the powers at 
“war, and of the neutral states, should be examined and termi- 
“nated.” * And these concerns he afterwards mentions to be “ the 
“ pacification, and the settling of a maritime code of laws;” objecta 
truly important, and meriting all the solicitude manifested on the 
occasion by the King. | 

But these steps of the King of Sweden serve as additional proofs 
that the principles of the armed neutrality were not considered by 
the parties to the maritime Convention, as sanctioned by the exist- 
ing law of nations. For permanently to establish those assumed 
principles, by introducing them into a maritime Code, was obvi- 
ously the influential motive with the King for desiring a Congress, 
at which such a code might be settled with the assent of all the 
nations of Europe. But this project did not succeed; no Congress 
was formed: the belligerent powers made peace at different periods; 
and with that war ended the maritime Convention. This no nation 
has more reason to regret than our own, as well because the prin- 
ciples in question respect some very valuable portions of our ex- 
ports, as because our disposition and our policy preserving us in 
peace, such an extended liberty of commerce would prove highly 
advantageous to us as carriers for the powers at war. 

We have seen then, that the law of nations, the marine laws of 
France, her own treaties as well as those of other nations, and even 
the system of the armed neutrality, incontestably establish these 
principles, That enemy goods on board neutral vessels are rightful 
subjects of capture and condemnation, and that timber and other 
articles for the equipment and armament of ships, are contraband 
of war: and therefore, that the admission of these principles, in the 
treaty between the United States and Great Britain, not being a 
grant to her of any right (for in what sense could we be said 
to give what she before possessed?) furnishes no just ground of 
offence to France. In what sense too can the United States be said 
to have “ refused to other nations a right ” which they and we volun- 
tarily and mutually agreed to renounce? Or how are we chargeable 
with “ partiality in favour of England” because we do not take up 
arms to compel her also to renounce it? 

But Mr Adet still resting on the idea that not to compel Great 
Britain to renounce, 1s to grant her a right, seems to imagine that we 
shall attempt to obviate his complaints by saying “ that France hav- 
“ing the right by her treaty of 1778, to enjoy all the advantages in 
“commerce and navigation which the United States have granted to 
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“ England, is not injured by the stipulation of the treaty of 1794 
“(with Great Britain) relative to contraband of war; as they become 
“common to her.” But we shall say no such thing. The 2¢ article 
to which he refers has no relation to this subject. Had we granted 
any particular favour to Great Britain, or to any other nation, in 
respect to commerce and navigation, we readily admit that by this 
article, France would be immediately entitled to the same. But in 
regard to contraband of war, we have granted nothing, and there- 
fore, under that article France can claim nothing. 

Under the influence of present and temporary interests, the very — 
nature of the stipulations between France and the United States, on 
the subject of free Commerce, and the limitation of contraband, seems 
to be forgotten. They took for the basis of their treaty “ the most 
“perfect equality and reciprocity: ”— Would they then conspire to 
their own hurt? Would they voluntarily and mutually stipulate 
for injuries? or for advantages? Certainly the latter; and both 
considered the agreement reciprocally advantageous which secured 
to each in its turn the freedom of commerce provided by the rules, 
that free ships should make free goods, and that timber and naval 
stores should be excluded from the list of contraband. 

Connected with this subject is what concerns the article of provi- 
sions. M: Adet says that, “after having assured to the English 
“the carriage of naval stores, the Federal Government wished to 
“assure them that of Meals; in a word it desired to have commerce 
“only with England. Thus it stipulates by the 18‘ article, that 
“the American vessels laden with grain, may be seized under the 
“ frivolous pretext, that it is extremely difficult to define the cases 
“ wherein provisions and other articles, which are generally ex- 
* cepted, could be classed in the list of contraband of war.” 

There are so many extraordinary assertions in M: Adet’s Notes, 
those in the above paragraph excite no surprize. The Federal Gov- 
ernment is constituted of citizens who have a common interest with 
their fellow citizens of the United States, that common interest has 
a peculiar relation to commerce, on the freedom and extension of 
which the public revenue and the general prosperity of our Country 
chiefly depend. Will it then be believed that the Government wished 
this commerce to be restrained, particularly the commerce in meals, 
which compose the most valuable part of our exports? Especially 
will it be believed that the Government desired that our citizens 
might have commerce only with England? Let the general sense of 
our fellow citizens answer these charges. Let the great mass of our 
commercial brethren answer—they whose enterprize traverses every 
sea, and explores every region of the globe, to extend their gainful 
trade; citizens whose commercial adventures to France and her 
Colonies have risen annually to many millions; adventures by which 
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many have hazarded their credit and their fortunes. Yet among 
all our citizens none have been more solicitous to form a commercial 
treaty with Britain; none more decided in approving that which 
has been made. For the reasoning of our own Government on this 
subject, I beg leave to refer you to my letter of September 12" 
1795, written by the President’s direction to Mt Monroe. Therein 
it was attempted to show the necessity and our right of forming 
that treaty with Great Britain, and I hope it will appear to you 
that the conclusion is there fairly drawn, that even the 18 article 
as it respects provisions would operate favourably to France. 
Before the treaty with Great Britain, her cruisers captured neutral 
vessels bound to France with provisions. She asserted that in certain 
cases, provisions were contraband of war; consequently that she 
might lawfully capture and confiscate such provisions. We opposed 
the principle and the practice. Britain insisted on her right. In 
this dilemma, it was agreed by the treaty, that whenever provisions 
becoming contraband by the law of nations should be captured, they 
should be paid for with a reasonable mercantile profit. This stipu- 
lation without admitting the principle, by securing the American 
merchants from loss in case of capture, would certainly tend to pro- 
mote rather than to discourage adventures in provisions to France. 
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The Secretary of State (Pickering) to the Spanish Minister (Yrujo)* 
PHILADELPHIA, May 17, 1797. 


Sır: I have the honor to acknowledge the receipt of your letter 
of the 6‘ instant, which has been laid before the President of the 
United States. It contains three subjects of complaint, as arising 
out of the treaty of Amity, Commerce and Navigation between the 
United States and Great Britain. 


1. That the principle that free ships make free goods, is 
thereby destroyed; the 17t Article not only permitting English 
vessels to take and carry into port those of America, upon the 

= arbitrary ground of suspicion, but also to take and seize enemies 
property or merchandize found under the American flag 

2. That by the 18 Article of that treaty, timber for ship 
building, tar, rosin, copper in sheets, sails, hemp and cordage, 
and generally whatever may serve directly to the equipment of 
vessels, are declared contraband. 


` 
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1. Free ships shall make free goods. It is impossible that the 
two contracting parties should ever have conceived that this rule, 
as between themselves, could have any operation, except when one 
was at war and the other at peace. The United States being in the 
latter situation, have a right to carry in their vessels goods of the 
enemies of Spain, without being liable, on that account, to capture. 
On the other hand, if the United States were at war, and Spain at 
peace, her subjects would have a right to transport in their vessels 
the goods of our enemies, free from capture by the armed vessels 
of the United States. And thus this stipulation is exactly equal on 
both sides. 

2. Ship timber and naval Stores are, by the law of nations, con- 
traband of war: but the United States and Spain, for their mutual 
benefit, agreed to consider them as free goods, in order that either 
party remaining at peace, might safely continue its commerce in 
those articles, even by carrying them to the enemies of the other. 
And thus this rule will operate equally, like the former. 

You compare the liberal stipulations in these two articles with 
those of a contrary nature in the treaty between the United States 
and Great Britain; and ask, What should be the surprize * of his 
Catholic Majesty on knowing of the latter engagements? After 
remarking, that if these stipulations were liberal on the part of 
Spain, they were alike liberal on the part of the United States— 
seeing they were perfectly reciprocal ;—permit me to say, that the 
engagements with Great Britain do not appear to offer any cause 
for surprize on the part of his Catholic Majesty: because his Majesty 
had seen, during the whole course of the American war, how steadily 
Great Britain persisted, in opposition to the demands of all the mari- 
time powers, to maintain her claims under the law of Nations, to 
capture enemies property, and timber and naval Stores as contra- 
band, in neutral Ships. His Majesty had also seen in the present 
war, in which he was for a time a party with Great Britain against 
France, that Great Britain continued to avow, and practise upon, 
the same principles. And with such a perfect knowledge of the 
principles and conduct of Great Britain; and while she was still 
“engaged in the war with a power which she strenuously endeavoured 
to deprive of timber and naval Stores, and whose mercantile ship- 
ping was greatly reduced;—could his Catholic Majesty expect that 
Great Britain would relinquish her legal rights to a nation (the 
United States) which abounded in materials for building and equip- 
ping Ships, and whose vessels adapted to the carrying trade trav- 
ersed every sea and visited every quarter of the globe? You seem 
to imagine there is the more reason for surprize, because, as you 
say, the engagements between the United States and Great Britain 
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were contracted “nearly at the same time ”—“ almost at the same 
moment ”—with our stipulations with his Catholic Majesty :—But 
allow me to bring to your recollection the periods when these differ- 
ent treaties were formed. That with Great Britain was concluded 
on the 19" day of November 1794: That with Spain, on the 27 
of October 1795.—Further, the treaty with Great Britain was pub- 
lished in Philadelphia, on the first day of July 1795; almost four 
months before the treaty with his Catholic Majesty was concluded; 
and nearly ten months before it received his ratification, at which 
time (Spain and the United States being then at peace with all the 
world) it does not appear that his Catholic Majesty found the 
smallest difficulty in giving his final sanction to his treaty with the 
United States, on account of their prior treaty with Great Britain. 
Moreover, Mt Thomas Pinckney, who negociated the treaty with 
Spain, being privy to the whole negociation with Great Britain, and 
perfectly acquainted with every Article of the British treaty, it is 
hardly to be doubted, that he communicated to the Prince of Peace 
every information concerning it which had any relation to his 
negociation with Spain. The mode of proceeding in the cases of 
captures of American vessels, is precisely the same in both treaties, 
and the most material expressions in the 7t? Article of the British 
treaty, are copied into the 21*' of the treaty with Spain. 
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The Secretary of State (Pickering) to the Ministers on Special 
Mission to France (C. C. Pinckney, Marshall, Gerry)? 


PHILADELPHIA, July 15, 1797. 
GENTLEMEN: 


In respect to alterations of the Commercial Treaty with France, 
in the two cases which have been principal subjects of complaint on 
her part, viz. enemies property in neutral ships, and the articles con- 
traband of war; although France can have no right to claim the 
annulling of stipulations at the moment when by both parties they 
were originally intended to operate; yet if the French Government 
press for alterations, the President has no difficulty in substituting 
the principles of the law of Nations as stated in the 17‘ and 18% 
Articles of our commercial treaty with Great Britain, to those of the 
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23? & 24'" articles of our Commercial Treaty with France: and in 
respect to provisions and other articles not usually deemed con- 
traband, you are to agree only on a temporary compromise, like that 
in the 18 Article of the British treaty, and of the same duration. 
If however, in order to satisfy France now she is at war, we change 
the two important articles before mentioned, then the 14 Article 
of the French treaty which subjects the property of the neutral 
nation found on board enemies Ships to capture and condemnation, 
must of course be abolished. 

We have witnessed so many erroneous constructions of the Treaty 
with France, even in its plainest parts, it will be necessary to examine 
every article critically, for the purpose of preventing, as far as 
human wisdom can prevent, all future misinterpretations. The kind 
of documents necessary for the protection of the neutral vessels 
should be enumerated and minutely described; the cases in which 
a sea letter should be required may be specified; the want of a sea- 
letter should not of itself be a cause of confiscation, where other rea- 
sonable proof of property is produced; and where such proof is 
furnished, the want of a sea-letter should go no farther than to save 
the captor from damages for detaining and bringing in the neutral 
vessel. The proportion of the vessel’s crew which may be foreigners 
should be agreed on. Perhaps it will be expedient to introduce divers 
other regulations conformably to the marine laws of France. When- 
ever these are to operate on the commerce of the United States, our 
safety requires that as far as possible they be fixed by Treaty. And 
it will be desirable to stipulate against any ex post facto law or regu- 
lation under any pretence whatever. 

Great Britain has often claimed a right and practised upon it, 
to prohibit neutral nations carrying on a commerce with her enemies 
which had not been allowed in time of peace. On this head it will 
be desireable to come to an explicit understanding with France; and 
if possible to obviate the claim by an express stipulation. 

Such extensive depredations have been committed on the Commerce 
of Neutrals, and especially of the United States, by the citizens of 
France, under pretence that her enemies (particularly Great Britain) 
have done the same things, it will be desirable to have it explicitly 
stipulated, that the conduct of an enemy towards the neutral power 
shall not authorize or excuse the other belligerent power in any de- 
parture from the law of Nations or the stipulations of the treaty: 
especially that the vessels of the Neutral Nation shall never be cap- 
tured or detained, or their property confiscated or injured, because 
bound to or from an enemies port; except the case of a blockaded 
port, the entering into which may be prevented according to the 
known rule of the law of Nations. And it may be expedient to de- 
fine a blockaded place or port to be one actually invested by land or 
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naval forces, or both; and that no declaration of a blockade shall 
have any effect without such actual investment. And no commercial 
right whatever should be abandoned which is secured to neutral 
powers by the European law of Nations. 

The foregoing articles being those which the French Government 
has made the ostensible grounds of its principal complaints, they 
have naturally been first brought into view. But the proposed al- 
terations and arrangements suggest the propriety of revising all our 
Treaties with France. In such revision, the first object that will 
attract your attention is the reciprocal guaranty in the Eleventh 
Article of the Treaty of Alliance. This guaranty we are perfectly 
willing to renounce. The guaranty by France of the Liberty, Sov- 
ereignty and Independence of the United States will add nothing to 
our security; while, on the contrary, our guaranty of the possessions 
of France in America will perpetually expose us to the risque and 


expense of war, or to disputes and questions concerning our National 
faith. 


Article 2? The assent of the United States, in their Treaty with 
Great Britain, to the doctrine of the law of Nations respecting 
enemies property in neutral Ships, and Ship-timber and naval 
Stores, and in some cases provisions, as contraband of war, the 
French Government has chosen to consider as a voluntary grant of 
favours, in respect to commerce and navigation, to Great Britain; 
and that consequently the same favours have become common to 
France. This construction is so foreign from our ideas of the mean- 
ing and design of this article, it shows the necessity of reviewing 
all the articles, and however clear they may appear, of attempting 
to obviate future misconstructions by declaratory explanations or 
a change of terms.. 


Article 14. If the alterations already proposed are made in the 
237 and 24" Articles, then this 14'* Article, as before observed, 
must be abolished. 


Articles 23 & 24. These have been already considered, and the 
alterations proposed have been mentioned. 

There have been so many unjust causes and pretences assigned 
for capturing and confiscating American vessels, it may perhaps be 
impossible to guard against a repetition of them in any treaty which 
can be devised. To state the causes and pretences that have been 
already advanced by the Government of France, its Agents and 
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Tribunals, as the grounds of the capture and condemnation of 
American vessels and cargoes, would doubtless give pain to any 
= man of an ingenuous mind who should be employed on the part 
of France to negociate another treaty, or a modification of the 
Treaties which exist. It is not desired therefore to go farther into 
detail on these matters than shall be necessary to guard by explicit 
stipulations, against future misconstructions and the mischiefs they 
will naturally produce. 

Under pretence that certain ports were surrendered to the English 
by the treachery of the French and Dutch inhabitants, Victor Hugues 
and Lebas, the special Agents of the Executive Directory, at Gauda- 
loupe, have declared that all neutral vessels bound to or ae such 
ports shall be good prize. 

Under the pretence that the British were taking all neutral ves- 
sels bound to or from French ports, the French Agents at St Do- 
mingo (Santhonax and others) decreed that all American vessels 
bound to or from English ports should be captured; and they have 
since declared such captured vessels to be good prize. The French 
Consuls in Spain have on the same ground condemned a number of 
American vessels—merely because they were destined to or coming 
from an English port. 

Under the pretence that the sea-letters or passports prescribed by 
the Commercial treaty, for the mutual advantage of the Merchants 
and navigators of the two Nations, to save their vessels from de- 
tention and other vexations when met with at Sea, by presenting 
so clear a proof of the property, are an indispensable document to 
be found on board, the French confiscate American vessels destitute 
of them, even when they acknowledge the property to be American. 

Because Horses and their military furniture, when destined to any 
enemy’s port, are by the 24" Article of the commercial Treaty de- 
clared contraband, and as such by themselves only liable to confisca- 
tion, Hugues and Lebas decreed all neutral vessels having horses or 
-any other Contraband goods on board should be good prize; and 
they accordingly condemned vessels and cargoes. 

The ancient ordinances of the French Monarchs required a va- 
riety of papers to be on board neutral vessels, the want of any one . 
of which is made a cause of condemnation; although the 25'* Article 
of the Commercial Treaty mentions what Certificates shall accom- 
pany the merchant vessels and cargoes of each party, and which by 
every reasonable construction, ought to give them protection. 

It will therefore be advisable to guard against abuses by descend- 
ing to particulars: to describe the Ships papers which shall be 
required, and to declare that the want of any other shall not be a 
cause for confiscation: to fix the mode of manning vessels as to the 
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officers, and the proportion of the crews who shall be citizens; 
endeavouring to provide, in respect to American vessels, that more 
than one third may be foreigners. This provision will be important 
to the Southern States, which have but few native seamen. 

The marine ordinances of France will show what regulations have 
been required to be observed by allied as well as neutral powers in 
general to ascertain and secure the property of neutrals. Some of 
these regulations may be highly proper to be adopted; while others 
may be inconvenient and burthensome. Your aim will be to render 
the documents and formalities as few and as simple as will consist 
with a fair and regular commerce. 


TimotHY PICKERING 
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The Secretary of State (Pickering) to the Minister in Prussia 
(J. Q. Adams)? 


PHILADELPHIA, July 15, 1797. 


Sir: By inspecting the Treaty of Amity and Commerce concluded 
in the year 1785, between the United States and the late Frederick 
the Second, King of Prussia, you will observe that it was to be in 
force during the term of ten years from the exchange of the ratifica- 
tions. This exchange took place about the month of September, in 
the year 1786, and of course the treaty has expired. 

You will receive herewith a Commission, containing full powers 
to renew this treaty, in its present form, for another term of ten 
years; but with the following exceptions, if the same shall be as- 
sented to on the part of the King. 

1. It will be expedient to omit that part of the Sixteenth Article 
which exempts the vessels of each party from embargo; and to 
render them liable to a general embargo. There is a like clause of 
exemption in our Treaty with Sweden which occasioned disagreeable 
comparisons and real inconveniences, when by a general embargo in 
1794, the vessels of all other Nations and of our own citizens were 
detained in port. 

2. The twenty third article of our treaty with Prussia forbids the 
commissioning of Privateers to take or destroy the trading vessels, 
or to interrupt the commerce of the contracting parties, in case a 
war should arrise between them. And considering the abuses too 
often committed by privateers, and the spirit in which privateering 
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is commenced and prosecuted, it has sometimes appeared desirable to 
abolish the practice altogether. But the policy of this principle, as 
it respects the United States, may well be doubted. We are weak 
at present in public vessels of war, and our actual revenues are not 
adequate to the equipping of powerful fleets: but we are strong in 
the number of our seamen, in private wealth, and in the uncommon 
enterprize of our citizens: Our chief means therefore, of annoying 
and distressing a maritime enemy would be our privateers. For 
these reasons you will propose and endeavour to effect an alteration 
in this 23"? Article and to leave commerce, in case of a war between 
us and Prussia, to the attacks of Privateers. 

The principle that free ships make free goods is also found in the 
treaty with Prussia. (Article 12.) It is a principle that the United 
States have adopted in all their Treaties (except that with Great 
Britain) and which they sincerely desire might become universal: 
but treaties formed for this object, they find to be of little or no avail; 
because the principle is not universally admitted among the maritime 
nations. It has not been regarded in respect to the United States 
when it would operate to their benefit; and may be insisted on only 
when it will prove injurious to their interests. You will therefore 
propose to abandon it in the new treaty, which you are empowered 
to renew and negociate with Prussia. 

On the like ground you are to propose to admit of articles contra- 
band of war, and among them to enumerate timber for ship-build- 
ing, tar, pitch, turpentine and rozin, copper in sheets, sails, hemp 
and cordage, and generally whatever may serve directly to the equip- 
ment of vessels, unwrought iron and fir-planks only excepted. 

But although these alterations appear desirable, yet if the State 
of things shall in your judgment render it expedient not to propose 
them, or if proposed not to insist on them; you will act accordingly. 
In another period of ten years it will probably not occasion any 
material embarrassment between the United States and Prussia, to 
renew the treaty precisely in its present form. And at this time it is 
peculiarly interesting to us to conciliate the good will of that and 
other European Nations. 

Another, and the principal design of the President in this ap- 
pointment was to place at Berlin a minister of your abilities and 
knowledge in diplomatic affairs, from whom, in the existing situa- 
tion of Europe correct intelligence and information highly interest- 
ing to the United States might be derived; and who by his vigilance 
and sagacity might find and embrace R to promote their 
security and welfare. 

A third object will be to renew the treaty of E and Commerce 
between the United States and Sweden; for which also full powers 
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are herewith transmitted. By the Swedish Minister at Berlin or 
otherwise, you will make known to the Court of Sweden that you 
are invested with such powers. 

The ratifications of the Swedish treaty it is supposed were 
exchanged in the beginning of the year 1784, as on the 9" of 
March of that year D! Franklin wrote from Paris to the Secretary 
for Foreign Affairs, that he had made the exchange. In like manner 
M: Adams wrote from London on the 27" of October 1786, that 
he had been in Holland and exchanged the ratifications of the Prus- 
sian Treaty. No documents are found to show the day when the 
exchange took place. 

For the reasons above assigned in respect to the Prussian treaty, 
that with Sweden should be altered in the 17‘? Article so as to 
subject the vessels of Sweden, as well as those of other Nations to 
the effects of a general embargo—enemies property found on board 
them to capture and confiscation as good prize—and ship-timber and 
naval-stores (as before enumerated) to be deemed contraband of 
war. The right of privateering is to remain as already fixed in the 
treaty with Sweden. 

I have [etc.] TimotHy PICKERING 
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The Secretary of State (Pickering) to the Minister in Prussia 
(J. Q. Adams)? 


PHILADELPHIA, July 17, 1797. 


Sir: In the instructions dated the 15t instant relative to your re- 
newing our Treaties with Prussia and Sweden you see expressed the 
earnest wishes of the United States that the principle that free ships 
should make free goods, should become universal. This principle is 
peculiarly interesting to us, because our naval concerns are mercantile 
and not warlike. And you will readily perceive that the abandon- 
ment of that principle was suggested by the measures of the belliger- 
ent powers during the present war, in which we have found that 
neither its obligation by the pretended modern law of Nations, 
nor the solemn stipulations of treaties secured its observation: on 
the contrary, it has been made the sport of events. Under such 
circumstances it appeared to the President desirable to avoid re- 
newing an obligation which would probably be inforced when our 
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interest should require its dissolution, and be contemned when we 
could derive some advantage from its observance. 

- But it is possible that in the pending negociations for peace, this 
principle of free ships making free goods, may be adopted by all 
the great maritime powers; in which case the United States will 
be among the first of the other powers to accede to it, and to observe 
it as an universal rule. 

In like manner, if the rigid rule of the law of Nations respecting 
contraband should be relaxed, and Ship timber and Naval Stores be 
declared free, we shall eagerly embrace this liberal rule. 

The issue of the negociations for peace which we suppose to be 
now pending, will probably be known to you before it will be neces- 
sary to finish the renewal of the Treaties between us and Prussia and 
Sweden: and you will conform our stipulations with those two 
powers, on the two points above mentioned, to the result of those 
negociations. 

But if the negociations for peace should be broken up, and the war 
continue; and more especially if, as you have conjectured, the United 
States should be forced to become a party in it; then it would be 
extremely impolitic to confine the enterprizes and exertions of our 
armed vessels within narrower limits than the law of Nations pre- 
scribes. If for instance, France should proceed from her predatory 
attacks on our Commerce to open war, the mischievous consequences 
of any other limitations will be apparent. All her commerce would 
be sheltered under neutral flags; while ours would remain exposed 
as at present, to the havoc of her numerous cruisers. 

These remarks added to your instructions will possess you fully 
of the principles by which the President desires you may be in- 
fluenced in renewing the treaties with Prussia and Sweden. 


I am [etc.] TimoTHy PICKERING 
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Treaty of Amity and Commerce between the United States and 
Prussia, July 11, 17991 


[Articles XII and XIIT] 


ARTICLE XII 


Experience having proved that the principle adopted in the twelfth 
Article of the Treaty of 1785, according to which free ships make free 
goods has not been sufficiently respected during the two last wars, and 
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especially in that which still continues, the two Contracting Parties 
propose after the return of a general peace, to agree either separately 
between themselves, or jointly with other Powers alike interested, to 
concert with the great maritime Powers of Europe, such arrange- 
ments, and such permanent principles as may serve to consolidate the 
liberty and the safety of the neutral Navigation and commerce in 
future Wars. 

And if in the interval, either of the contracting parties should be 
engaged in a War to which the other should remain neutral, the ships 
of War, and privateers of the belligerent Power, shall conduct them- 
selves towards the merchant vessels of the neutral power as favour- 
ably, as the course of the War then existing may permit, observing the 
principles and rules of the Law of Nations generally acknowledged. 


ARTICLE XITI 


And in the same case of one of the Contracting Parties being 
engaged in War with any other Power, to prevent all the difficulties 
and misunderstandings, that usually arise respecting merchandize of 
contraband, such as arms, ammunition, and military stores of every 
kind, no such articles, carried in the vessels, or by the subjects or 
citizens of either party to the enemies of the other, shall be deemed 
contraband so as to induce confiscation or condemnation and a loss 
of property to individuals... Nevertheless it shall be lawful to stop 
such vessels and articles, and to detain them for such length of time 
as the captors may think necessary to prevent the inconvenience or 
damage that might ensue from their proceeding, paying however 
a reasonable compensation for the loss such arrest shall occasion to 
the proprietors; and it shall further be allowed to use in the service 
of the captors, the whole or any part of the military stores so 
detained, paying the owners the full value of the same, to be ascer- 
tained by the current price at the place of its destination. But in 
the case supposed of a vessel stopped for articles of contraband, if 
the master of the vessel stopped will deliver out the goods supposed 
to be of contraband nature, he shall be admitted to do it, and the 
vessel shall not in that case be carried into any port, nor further 
detained, but shall be allowed to proceed on her voyage. 

All cannons, mortars, fire-arms, pistols, bombs, grenades, bullets, 
balls, muskets, flints, matches, powder, salt-petre, sulphur, cuirasses, 
pikes, swords, belts, cartouch-boxes, saddles and bridles, beyond the 
quantity, necessary for the use of the ship, or beyond that which 
every man serving on board the vessel, or passenger ought to have, 
and in general whatever is comprized under the denomination of 
arms and military stores, of what description soever, shall be deemed 
objects of contraband. 
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The Secretary of State (Marshall) to the Minister in Great Britain 
(King)? 


WASHINGTON, September 20, 1800. 
Dear Sir: 


I am directed by the President to express to you his wish that 
unless this business be in a train for satisfactory adjustment, you 
once more call the very serious attention of the British government, 
to the irritating and injurious vexations we sustain, and make one 
more solemn appeal to the justice the honor and the real interest of 
the nation. 

Our complaints respecting the depredations on our commerce may 
be classed under the following heads. 


1*t The construction given to the article of our treaty relative 
to contraband of war. 

24y The extent given to the rule concerning blockaded ports. 

3%” The unjust decisions of their courts of Vice Admiralty 
and the impunity which attends captures totally vexatious and 
without probable cause of seizure. 


We will consider 

1% The interpretation given to the 18'" article of our treaty: 
' Under the expression “and generally whatever may serve directly 
for the equipment of vessels ” which closes the enumeration of pro- 
hibited articles, our merchant vessels have been seiz’d and condemned 
because a part of their cargoes consisted of such articles as may by 
possibility serve for the equipment of vessels, altho’ they are not 
generally so applied, but are most commonly used for purposes of 
husbandry. Such are ticklenbergs oznabrigs and small nails, which 
in the court of vice admiralty have been adjudged contraband of war. 

This vexatious construction is believed to be as unjustifiable as it 
is unfriendly. 

As the law of nations on this subject can only establish general 
principles, particular treaties supply this defect by defining pre- 
cisely, between the parties, the relative cen of each as a bellig- 
erent or neutral power. 

Thus the law of nations is clearly understood to declare that arti- 
cles exclusively used in war, are contraband, and that all articles 
not used in war are the objects of lawful commerce. But articles of 
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promiscuous use, proper either for peace or war, may be, it has been 
contended, contraband or not according to circumstances. 

Admitting this opinion to be correct, it would seem to be a reason- 
able construction of the law, that the character of articles thus 
doubtful in themselves, should be determined by those circumstances 
which may ascertain the use to which they are to be applied. If the 
circumstance of the cargo and its destination show unequivocally, 
that its application must be to military purposes, materials fit for 
both peace and war, may assume the character of contraband, but 
if those circumstances afford solid ground for the opinion, that the 
suspected materials are designed only for the ordinary purposes of 
the nation, then there can be no just motive for interrupting a 
commerce which ought to be pronounced lawful. 

This principle would seem to mark the boundaries of the conflict- 
ing rights of neutral and belligerent powers. For neutrals have a 
right to carry on their usual commerce and belligerents have a right 
to prevent them from supplying the enemy with instruments of war. 

But in the application of the principle, considerable difficulty exists. 
The two nations judge differently on the circumstances attending 
each case and to prevent the quarrels which may grow out of this 
difference of judgment, a precise list of contraband is usually agreed 
on between them. 

If however in the enumeration there be an ambiguous expression, 
it ought to be expounded with a reference to those general principles 
intended to have been rendered definite by the particular agree- 
ment; and the enquiry ought always to be made, whether the article 
was really design’d for a prohibited object, or was transported for 
the ordinary purposes of commerce. 

In the catalogue of contraband agreed on between the United 
States and Great Britain, there is one description which leaves to 
construction what specific articles it may comprehend. It is in the 
following words—and generally what ever may serve directly to the 
equipment of vessels. 

In construing this expression the British courts of Vice Ad- 
miralty, appear to consider it as including whatever might, by any 
possibility, be applied to the equipment of vessels. Altho’ the article 
be in itself unfit and improper for that use, and therefore be not in 
common so applied, yet if it might by possibility, from a want of 
other proper materials, admit of such an application, the courts 
adjudge, altho’ such other materials be not wanting at the port of 
destination that it is contraband of war. 

This construction we deem alike unfriendly and unjust; We con- 
ceive that the expression which has been cited comprehends only 
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such articles, as in themselves are proper for, and in their ordinary 
use are applied to the equipment of vessels. 

Under the British construction all [no] operation is referred to 
the word “ directly ”.—Expunge it from the sentence, and according 
to them the sense will remain the same. But plain reason and the 
soundest, and most universally admitted rules of construction, forbid 
us to interpret by garbling a compact.—The word “ directly ” is an 
important word, which forms a necessary and essential part of the 
description, and must have been inserted for the purpose of having 
its due weight in ascertaining the sense of the article. We can dis- 
cover no effect which is aHowed to it unless it be admitted to limit 
the description to materials which in their ordinary use and common 
application are in considerable quantities, proper for, or “serve 
directly to the equipment of vessels.” To exclude it, or to construe 
the article, as if it was excluded, is to substitute another agreement 
for that of the parties. 

We do nut admit the expression we are considering to be in itself 
doubtful. But if it was so, rules of construction prescribed by reason 
and adopted by consent seem to us, to reject the interpretation of the 
British Courts. 

As this contract is formed between a belligerent and neutral 
nation, it must have been designed to secure the rights of each and 
consequently to protect that commerce which neutrals may lawfully 
carry on as well as to authorize the seizure of articles which they 
may not lawfully carry to the enemy. But under the interpretation 
complained of, not only articles of doubtful use with respect to the 
equipment of vessels, but such as are not proper for that purpose, 
or if proper only in very small quantities and which therefore are 
not in common so applied are, because they may by mere possibility 
admit of that application classed with articles prohibited on the 
principle that they are for the purposes of war. 

This construction ought to be rejected, because it would swell 
the list of contraband to an extent which the laws and usages of 
nations do not authorise; it would prohibit, as being for the equip- 
ment of vessels articles plainly not destined for that purpose, but 
fitted and necessary for, the ordinary occupations of men in peace. 
And it would consequently presuppose a surrender on the part of the 
United States, of rights in themselves unquestionable and the exer- 
cise of which is essential to themselves, and not injurious to Britain 
in the prosecution of the war in which she is engaged. 

A construction so absurd and so odious ought to be rejected. 

The cases on which this reasoning is founded, have many of them 
been already stated to you, and they are in some instances I believe 
now depending in the court of Admiralty in Great Britain. 
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In addition to the injury of condemning as contraband, goods 
which cannot properly be so denominated, seizures and confiscations 
have been made in cases where the condemnation even if contraband, 
could not have been justified. 

Articles of that description are only by the treaty declared to be 
just objects of confiscation whenever they are attempted to be carried 
to an enemy. 

We conceive it certain that vessels bound to New Orleans and laden 
with cargoes proper for the ordinary use of the citizens of the United 
States who inhabit the Mississippi and its waters, cannot merely on 
account of the port to which they are bound be justly said to carry 
‘those cargoes to an enemy. 

By our treaty with Spain, New Orleans is made for the present 
a place of deposit for the merchandizes and effects of our citizens. 
Merchandize design’d for the consumption of those citizens who re- 
side on the Mississippi or its waters, and which is to be transported 
up that river will in the present state of its commerce be almost uni- 
versally shipped for New Orleans. This port being by stipulation, 
and of necessity common to the subjects of Spain and to the citizens 
of the United States, the destination of the cargo can be no evidence 
of its being designed for an enemy and therefore liable to confisca- 
tion when compos’d of articles that might be used in war. In justice 
other testimony to this point ought always to be received. 

But the destination to New Orleans ought rather to exempt from 
confiscation articles of ordinary use, but which may also serve to the 
equipment of vessels. It is well known not to be a port usually re- 
sorted to for that object. The Spaniards do not there build or equip 
vessels nor has it ever been a depot for naval stores. When then a 
vessel bound for New Orleans containing a cargo proper for the or- 
dinary use of those citizens of the United States who are supplied 
through that port, and evidence that it is designed for them shall be 
captured, such cargo is not a just object of confiscation altho’ a part 
of it should also be deemed proper for the equipment of vessels, be- 
cause it is not “ attempted to be carried to an enemy.” 

2ndly The right to confiscate vessels bound to a blockaded port has 
been unreasonably extended to cases not coming within the rule as 
heretofore adopted. 

On principle it might well be questioned, whether this rule can be 
applied to a place, not completely invested by land as well as by sea. 
If we examine the reasoning on which is founded the right to inter- 
cept and confiscate supplies designed for a blockaded town, it will be 
difficult to resist the conviction that its extension to towns invested 
by sea only, is an unjustifiable encroachment on the rights of neutrals. 
But it is not of this departure from principle-—a departure which 
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has received some sanction from practice,—that we mean to complain. 
It is that ports not effectually blockaded by a force capable of com- 
pletely investing them have yet been declared in a state of blockade, 
and vessels attempting to enter therein have been seized, and, on 
that account, confiscated. | 

This is a vexation proceeding directly from the government, and 
which may be carried, if not resisted, to a very injurious extent. Our 
merchants have greatly complained of it with respect to Cadiz and 
the ports of Holland. 

If the effectiveness of the blockade be dispensed with, then every 
port of all the belligerent powers may, at all times, be declared in 
that state, and the commerce of neutrals be, thereby, subjected to 
universal capture. But if this principle be strictly adhered to the 
capacity to blockade will be limited by the naval force of the belliger- 
ent, and, of consequence, the mischief to neutral commerce cannot 
be very extensive. It is therefore of the last importance to neutrals 
that this principle be maintained unimpair’d. 

I observe that you have pressed this reasoning on the British Min- 
ister, who replies that an occasional absence of a fleet from a block- 
aded port, ought not to change the state of the place. 

Whatever force this observation may be entitled to where that 
occasional absence has been produced by accident, as a storm which 
for a moment blows off a fleet and forces it from its station, which 
station it immediately, resumes, I am persuaded that, where a part 
of the fleet is applied, tho’ only for a time, to other objects, or comes 
into port, the very principle requiring an effective blockade,—which 
is that the mischief can then only be coextensive with the naval force 
of the belligerent, requires that during such temporary absence, the 
commerce of neutrals to the place should be free. 


With great and sincere respect [etc. ] 
J. MARSHALL 
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Convention between the United States and France, September 30, 
1800* 
[Articles XII, XIII, XIV, and XV] 


ArTicLe XII 


It shall be lawful for the Citizens of either Country to sail with 
their ships and Merchandize (contraband goods always excepted) 
from any port whatever, to any port of the enemy of the other, and 
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to sail, and trade with their ships, and Merchandize, with perfect 
security, and liberty, from the countries ports, and places, of those 
who are enemies of both, or of either party, without any opposition, 
or disturbance whatsoever, and to pass not only directly from the 
places and ports of the enemy aforementioned to neutral ports, and 
places, but also from one place belonging to an enemy, to another 
place belonging to an enemy, whether they be under the jurisdiction 
of the same power, or under several, unless such ports, or places shall 
be actually blockaded, besieged, or invested. 

And whereas it frequently happens that Vessels sail for a port 
or place belonging to an enemy without knowing that the same is 
either besieged, blockaded, or invested, it is agreed that every vessel 
so circumstanced may be turned away from such port, or place, but 
she shall not be detained, nor any part of her cargo if not contraband 
be confiscated, unless after notice of such blockade or investment, 
she shall again attempt to enter: but she shall be permitted to go 
to any other port or place she shall think proper. Nor shall any 
vessel of either, that may have entered into such port, or place, be- 
fore the same was actually besieged, blockaded, or invested by the 
other, be restrained from quitting such place with her cargo, nor 
if found therein after the reduction and surrender of such place, 
shall such vessel or her cargo be liable to confiscation but they shall 
be restored to the Owners thereof. 


ArticteE XIII 


In order to regulate what shall be deemed contraband of war, there 
shall be comprised under that denomination, Gun-powder, salt- 
petre Petards, match, ball, bombs, grenades, carcasses, Pikes, Hal- 
berds, swords, belts, Pistols, holsters, cavalry saddles and furniture, 
Cannon, Mortars, their carriages, and beds, and generally all kinds 
of arms, ammunition of war, and instruments fit for the use of 
Troops, all the above articles whenever they are destined to the port 
of an enemy, are hereby declared to be contraband, and just objects 
of confiscation: but the vessel in which they are laden, and the res- 
idue of the cargo shall be considered free, and not in any manner 
infected by the prohibited goods, whether belonging to the same or 
a different Owner. — 

ARTICLE XIV 


It is hereby stipulated that free ships shall give a freedom to 
goods, and that everything shall be deemed to be free and exempt 
which shall be found on board the ships belonging to the citizens of 
either of the contracting parties, altho’ the whole lading, or any part 
thereof should appertain to the enemies of either, contraband goods 
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being always excepted. It is also agreed in like manner, that the 
same liberty be extended to persons, who are on board a free ship, 
with this effect, that altho’ they be enemies to either party, they are 
not to be taken out of that free ship, unless they are soldiers and in 
actual service of the enemy. 


ARTICLE XV 


On the contrary, it is agreed, that whatever shall be found to be 
laden by the citizens of either party on any ship, belonging to the 
enemies of the other, or their Citizens, shall be confiscated without 
distinction of goods, contraband, or not contraband, in the same man- 
ner, as if it belonged to the enemy, except such goods, and merchan- 
dizes as were put on board such ship before the declaration of war, 
or even after such declaration, if so be it were done, without knowl- 
edge of such declaration, so that the goods of the citizens of either 
party, whether they be of the nature of such as are prohibited, or 
otherwise, which as is aforesaid were put on board any ship belonging 
to an enemy, before the war, or after the declaration of the same, 
without the knowledge of it, shall in no ways be liable to confisca- 
tion, but shall well, and truly be restored without delay to the Pro- 
prietors demanding the same; but so as that if the said Merchandizes 
be contraband it shall not be any ways lawful, to carry them after- 
wards to any ports belonging to the enemy. The two contracting 
parties agree, that the term of two months being passed after the 
declaration of war, their respective citizens, from whatever part of 
the world they come, shall not plead the ignorance mentioned in 
this article. 
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President Jefferson to the Appointed Minister to France 
(R. Livingston)? 


MoNrTIcELLO, September 9, 1801. 


Dear Sir: You will receive, probably by this post, from the Secre- 
tary of State, his final instructions for your mission to France. We 
have not thought it necessary to say any thing in them on the great 
question of the maritime law of nations, which at present agitates 
Europe, that is to say, whether free ships shall make free goods; be- 
cause we do not mean to take any side in it during the war. But, as 
I had before communicated to you some loose thoughts on that sub- 
ject, and have since considered it with somewhat more attention, I 


* Thomas Jefferson Randolph (ed), Memoir, Correspondence, and Miscellanies, 
from the Papers of Thomas Jefferson, vol. 111, pp. 478-482. 
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have thought it might be useful that you should possess my ideas 
in a more matured form than that in which they were before given. 
Unforeseen circumstances may perhaps oblige you to hazard an opin- 
ion on some occasion or other, on this subject, and it is better that it 
should not be at variance with ours. I write this too, myself, that it 
may not be considered as official, but merely my individual opinion, 
unadvised by those official counsellors whose opinions I deem my 
safest guide, and should unquestionably take in form were circum- 
stances to call for a solemn decision of the question. 

When Europe assumed the general form in which it is T by 
the nations now composing it, and turned its attention to maritime 
commerce, we found among its earliest practices, that of taking the 
goods of an enemy from the ship of a friend; and that into this 
practice every maritime State went sooner or later, as it appeared on 
the theatre of the ocean. If, therefore, we are to consider the practice 
of nations as the sole and sufficient evidence of the law of nature 
among nations, we should unquestionably place this principle among 
those of the natural laws. But its inconveniences, as they affected 
neutral nations peaceably pursuing their commerce, and its tendency 
to embroil them with the powers happening to be at war, and thus to 
extend the flames of war, induced nations to introduce by special 
compacts, from time to time, a more convenient rule; that ‘ free ships 
should make free goods:’ and this latter principle has by every mari- 
time nation of Europe been established, to a greater or less degree, in 
its treaties with other nations; insomuch, that all of them have, more 
or less frequently, assented to it, as a rule of action in particular 
cases. Indeed, it is now urged, and I think with great appearance 
of reason, that this is the genuine principle dictated by national 
morality ; and that the first practice arose from accident, and the par- 
ticular convenience of the States* which first figured on the water, 
rather than from well digested reflections on the relations of friend 
and enemy, on the rights of territorial jurisdiction, and on the dic- 
tates of moral law applied to these. Thus it had never been supposed 
lawful, in the territory of a friend to seise the goods of an enemy. 
On an element which nature has not subjected to the jurisdiction of 
any particular nation, but has made common to all for the purposes 
to which it is fitted, it would seem that the particular portion of it 
which happens to be occupied by the vessel of any nation, in the course 
of its voyage, is, for the moment, the exclusive property of that 
nation, and, with the vessel, is exempt from intrusion by any other, 
and from its jurisdiction, as much as if it were lying in the harbor 
of its sovereign. In no country, we believe, is the rule otherwise, as 


* Venice and Genoa. [Footnote in text.] 
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to the subjects of property common to all. Thus the place occupied 
by an individual in a highway, a church, a theatre, or other public 
assembly, cannot be intruded on, while its occupant holds it for the 
purposes of its institution. The persons on board a vessel traversing 
the ocean, carrying with them the laws of their nation, have among 
themselves a jurisdiction, a police, not established by their individual 
will, but by the authority of their nation, of whose territory their 
vessel still seems to compose a part, so long as it does not enter the 
exclusive territory of another. No nation ever pretended a right to 
govern by their laws the ship of another nation navigating the ocean. 
By what law then can it enter that ship while in peaceable and 
orderly use of the common element? We recognise no natural pre- 
cept for submission to such a right; and perceive no distinction 
between the moveable and immoveable jurisdiction of a friend, which 
would authorise the entering the one and not the other, to seise the 
property of an enemy. 

It may be objected that this proves too much, as it proves you 
cannot enter the ship of a friend to search for contraband of war. 
But this is not proving too much. We believe the practice of seising 
what is called contraband of war, is an abusive practice, not founded 
in natural right. War between two nations cannot diminish the 
rights of the rest of the world remaining at peace. The doctrine that 
the rights of nations remaining quietly in the exercise of moral and 
social duties, are to give way to the convenience of those who pre- 
fer plundering and murdering one another, is a monstrous doctrine; 
and ought to yield to the more rational law, that ‘the wrong which 
two nations endeavor to inflict on each other, must not infringe on 
the rights or conveniences of those remaining at peace.’ And what 
is contraband, by the law of nature? Either every thing which may 
aid or comfort an enemy, or nothing. Either all commerce which 
would accommodate him is unlawful, or none is. The difference 
between articles of one or another description, is a difference in 
degree only. No line between them can be drawn. Either all inter- 
course must cease between neutrals and belligerents, or all be per- 
mitted. Can the world hesitate to say which shall be the rule? 
Shall two nations turning tigers, break up in one instant the peace- 
able relations of the whole world? Reason and nature clearly pro- 
nounce that the neutral is to go on in the enjoyment of all its rights, 
that its commerce remains free, not subject to the jurisdiction of 
another, nor consequently its vessels to search, or to inquiries whether 
their contents are the property of an enemy, or are of those which 
have been called contraband of war. 

Nor does this doctrine contravene the right of preventing vessels 
from entering a blockaded port. This right stands on other ground. 
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When the fleet of any nation actually beleaguers the port of its en- 
emy, no other has a right to enter their line, any more than their 
line of battle in the open sea, or their lines of circumvallation, or 
of encampment, or of battle array on land. The space included 
_ within their lines in any of those cases, is either the property of their 
enemy, or it is common property assumed and possessed for the 
moment, which cannot be intruded on, even by a neutral, without 
committing the very trespass we are now considering, that of intrud- 
ing into the lawful possession of a friend. 

Although I consider the observance of these principles as of great 
importance to the interests of peaceable nations, among whom I hope 
the United States will ever place themselves, yet in the present state 
of things they are not worth a war. Nor do I believe war the most 
certain means of enforcing them. Those peaceable coercions which 
are in the power of every nation, if undertaken in concert and in 
time of peace, are more likely to produce the desired effect. 

The opinions I have here given are those which have generally 
been sanctioned by our government. In our treaties with France, 
the United Netherlands, Sweden and Prussia, the principle of free 
bottom, free goods, was uniformly maintained. In the instructions 
of 1784, given by Congress to their ministers appointed to treat 
with the nations of Europe generally, the same principle, and the 
doing away contraband of war, were enjoined, and were acceded 
to in the treaty signed with Portugal [Prussia]. In the late treaty 
with England, indeed, that power perseveringly refused the prin- 
ciple of free bottoms, free goods; and it was avoided in the late 
treaty with Prussia, at the instance of our then administration, lest 
it should seem to take side in a question then threatening decision 
by the sword. At the commencement of the war between France 
and England, the representative of the French republic then residing 
in the United States, complaining that the British armed ships cap- 
tured French property in American bottoms, insisted that the 
principle of ‘free bottoms, free goods,’ was of the acknowledged 
law of nations; that the violation of that principle by the British 
was a wrong committed on us, and such an one as we ought to 
repel by joining in the war against that country. We denied his 
position, and appealed to the universal practice of Europe, in proof 
that the principle of ‘ free bottoms, free goods,’ was not acknowl- 
edged as of the natural law of nations, but only of its conventional 
law. And I believe we may safely affirm, that not a single instance 
can be produced where any nation of Europe, acting professedly 
under the law of nations alone, unrestrained by treaty, has, either 
by its executive or judiciary organs, decided on the principle of 
‘free bottoms, free goods.’ Judging of the law of nations by what 
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has been practised among nations, we were authorised to say that 
the contrary principle was their rule, and this but an exception to it, 
introduced by special treaties in special cases only; that having no 
treaty with England substituting this instead of the ordinary rule, 
we had neither the right nor the disposition to go to war for its 
establishment. But though we would not then, nor will we now, 
engage in war to establish this principle, we are nevertheless sin- 
cerely friendly to it. We think that the nations of Europe have 
originally set out in error; that experience has proved the error 
oppressive to the rights and interests of the peaceable part of man- 
kind; that every nation but one has acknowledged this, by consenting 
to the change, and that one has consented in particular cases; that 
nations have a right to correct an erroneous principle, and to 
establish that which is right as their rule of action; and if they 
should adopt measures for effecting this in a peaceable way, we 
shall wish them success, and not stand in their way to it. But 
should it become, at any time, expedient for us to co-operate in the 
establishment of this principle, the opinion of the executive, on 
the advice of its constitutional counsellors, must then be given; 
and that of the legislature, an independent and essential organ in 
the operation, must also be expressed; in forming which, they will 
be governed, every man by his own judgment, and may, very 
possibly, judge differently from the executive. With the same 
honest views, the most honest men often form different conclusions. 
As far, however, as we can judge, the principle of ‘ free bottoms, 

free goods,’ is that which would carry the wishes of our nation. 
Wishing you smooth seas and prosperous gales, with the enjoy- 
ment of good health, I tender you the assurances of my constant 
friendship and high consideration and respect. 
? Tu: JEFFERSON 
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The Secretary of State (Madison) to the Minister in Spain 
(C. C. Pinckney)? 


WasHINaTon, October 25, 1801. 
Sir: 


The pretext for the seizure of our vessels seems at present to be, 
that Gibraltar has been proclaimed in a state of Blockade, and 
that the vessels are bound to that port. Should the proceeding be 
avowed by the Spanish Government, and defended on that ground, 
you will be able to reply. 


1 MS., Instructions to United States Ministers, vol. v1, pp. 4-8; printed in 
American State Papers, Foreign Relations, vol. 11, 476-478, 
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1*t That the proclamation was made as far back as the 15 of 
Feb” 1800, and has not since been renewed; that it was immediately 
protested against by the America and other neutral Ministers at 
Madrid, as not warranted by the real state of Gibraltar, and that 
no violations of neutral commerce having followed the proclama- 
tion, it was reasonably concluded to have been rather a menace 
against the enemies of Spain, than a measure to be carried into 
execution against her friends. 

2¢ That the State of Gibraltar is not and never can be admitted 
by the United States to be that of a real blockade. In this doctrine 
they are supported by the law of Nations as laid down in the most 
approved Commentators, but every Treaty which has undertaken to 
define a blockade, particularly* those of latest date among the mari- 
time nations of Europe, and by the sanction of Spain herself, as a 
party to the armed neutrality in the year 1781. The spirit of 
Articles XV and XVI of the Treaty between the United States and 
Spain, may also be appealed to as favoring a liberal construction 
of the rights of the parties in such cases. In fact the idea of an 
investment, a seige or a blockade, as collected from the authorities 
referred to, necessarily results from the force of those terms; and 
though it has been sometimes grossly violated or evaded by powerful 
nations in pursuit of favorite objects, it has invariably kept its place 
in the code of public law, and cannot be shewn to have been expressly 
renounced in a single stipulation between particular nations, 

34 That the situation of the naval force at Algeciras, in relation 
to Gibraltar, has not the shadow of likeness to a blockade as truly 
and legally defined. This force can neither be said to invest, besiege 
or blockage the Garrison, nor to guard the entrance into the port. 
On the contrary the gun boats infesting our commerce have their 
stations in another harbour separated from that of Gibraltar by a 
considerable Bay; and are so far from beleaguering their enemy at 
that place, and rendering the entrance into it dangerous to others, 
that they are, and ever since the proclamation of a blockade, have 
been, for the most part kept at a distance by a superior naval force 
which makes it dangerous to themselves to approach the spot. 

4th That the principle on which the blockade of Gibraltar is 
asserted, is the more inadmissible, as it may be extended to every 
other place in passing to which vessels must sail within the view and 
reach of the armed boats belonging to Algeciras. If, because a neu- 
tral vessel bound to Gibraltar can be annoyed and put in danger by 
way laying cruizers, which neither occupy the entrance into the 
harbour nor dare approach it, and by reason of that danger is liable 
to capture, every part of the Mediterranean coasts and islands, to 


*See late Treaties between Russia & Sweden & between Russia & Great 
Britain. [Footnote in file copy.] 
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which neutral vessels must pass thro’ the same danger, may with 
equal reason be proclaimed in a state of blockade, and the neutral 
vessels bound thereto made equally liable to capture: or if the armed 
vessels from Algeciras alone, should be insufficient to create this 
danger in passing into the Mediterranean, other Spanish vessels co- 
operating from other stations, might produce the effect, and thereby 
not only blockade any particular port, or the ports of any particular 
nation, but blockade at once a whole sea, surrounded by many na- 
tions. Like blockades might be proclaimed by any particular nation 
enabled by its naval superiority to distribute its ships at the mouth 
of the same, or any similar sea, or across channels or arms of the 
sea, so as to make it dangerous for the commerce of other nations 
to pass to its destination. These monstrous consequences con- 
demn the principle from which they flow, and ought to unite against 
it every nation, Spain among the rest, which has an interest in the 
rights of the sea. Of this Spain herself appears to have been sen- 
sible in the year 1780, when she yielded to Russia ample satisfaction 
for seizures of her vessels made under the pretext of a general 
blockade of the Mediterranean, and followed it with her accession 
to the definition of a blockade contained in the armed neutrality. 

5th That the United States have the stronger ground for demon- 
strating against the annoyance of her vessels on their way to Gibral- 
tar, inasmuch as with very few exceptions, their object is not to trade 
there for the accommodation of the Garrison, but merely to seek 
advice or convoy for their own accommodation in the ulterior objects 
of their voyage. In disturbing their course to Gibraltar, therefore, 
no real detriment results to the enemy of Spain, whilst a heavy one 
is committed on her friends. To this consideration it may be added 
that the real object of a blockade is, to subject the enemy to priva- 
tions, which may co-operate with external force in compelling them 
to surrender; an object which cannot be alledged in a case, where it 
is well known that Great Britain can and does at all times by her 
command of the sea, secure to the Garrison of Gibraltar every supply 
which it wants. 

6t It is observable that the Blockade of Gibraltar is rested by the 
proclamation on two considerations, one that it 1s necessary to pre- 
vent illicit traffic, by means of neutral vessels, between Spanish sub- 
jects and the Garrison there, the other that it is a just reprisai on 
Great Britain for the proceedings of her naval armaments against 
Cadiz and St Lucar. The first can surely have no weight with 
neutrals, but on a supposition never to be allowed, that the resort to 
Gibraltar under actual circumstances, is an indulgence from Spain, 
not a right of their own; the other consideration without examining 
the analogy between the cases referred to and that of Gibraltar, is 
equally without weight with the United States, against whom no 
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right can accrue to Spain from its complaints against Great Britain: 
unless it could be shewn that the United States were in an unlawful 
collusion with the latter, a charge which they well know that Spain 
is too just and too candid to insinuate. It cannot even: be said that 
the United States have acquiesced in the depredations committed by 
Great Britain under whatever pretexts on their lawful commerce. 
Had this indeed been the case, the acquiescence ought to be regarded 
as a sacrifice made by prudence to a love of peace, of which all na- 
tions furnish occasional examples, and as involving a question. be- 
tween the United States and Great Britain, of which no other nation 
could take advantage against the former. But it may be truly 
affirmed, that no such acquiescence has taken place. The United 
States have sought redress for injuries from Great Britain as well as 
from other nations. They have sought it by the means which ap- 
peared to themselves, the only rightful judges, to be best suited to 
their object; and it is equally certain that, redress has in some meas- 
ure been obtained, and that the pursuit of complete redress is by no 
means abandoned. 

7 Were it admitted that the circumstances of Gibraltar in Feb- 
ruary 1800, the date of the Spanish proclamation, amounted to a 
real blockade, and that the proclamation was therefore obligatory 
on neutrals; and were it also admitted that the present circum- 
stances of that place amount to a real blockade (neither of which 
can be admitted) still the conduct of the Algeciras cruizers is 
altogether illegal and unwarrantable. It is illegal and unwarrant- 
able, because, the force of the proclamation must have expired 
whenever the blockade was actually raised, as must have been un- 
questionably the case, since the date of the proclamation, particu- 
larly and notoriously when the port of Algeciras itself was lately 
entered and attacked by a British fleet, and because on a renewal 
of the Blockade, either a new proclamation ought to have issued, or 
the vessels making for Gibraltar, ought to have been pre-monished 
of their danger and permitted to change their course as they might 
think proper. Among the abuses committed under pretext of War, 
none seem to have been carried to greater extravagance or to 
threaten greater mischief to neutral commerce, than the attempts 
to substitute fictitious blockades by proclamation, for real blockades 
formed according to the law of nations; and consequently none 
against which it is more necessary for neutral nations to remon- 
strate effectually, before the innovations acquire maturity and au- 
thority, from repetitions on one side and silent acquiescence on the 
other. : 


I have [etc.] JAMES MADISON 
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The Secretary of State (Madison) to the British Chargé (Thornton)? 


WasuHinarton, October 27, 1803. 

Sır: The letters of which copies are inclosed, were received last 
evening. One of them is from the British Consul General at New 
York; the other a copy inclosed therein, of a letter to him from Com- 
modore Hood, commander in chief of his Britannic Majesty’s ships 
of War on a West India station. The letter bears date of the 25% of 
July last, and requests that the American Government and Agents of 
Neutrai Nations might be made acquainted, that the Islands of Mar- 
tinique and Gaudaloupe are and have been blockaded from the 17 of 
June preceeding, by detachments from the Squadron under his com- 
mand; in order that there may be no plea for attempting to enter the 
ports of those Islands. 


It will not escape your attention, that Commodore Hood’s letter is 
dated no less than three months before it could have the effect of a 
notification, and that besides this remarkable delay, the alledged 
blockade is computed from a date more than one month prior to that 
of the letter itself. But these circumstances however important they 
may be, do not constitute the main objection to the proceeding of the 
British Commander. His letter instead of stating that a particular 
port or ports were blockaded, by a force actually before them, declares 
general two entire & considerable Islands to be in a state of blockade. 
It can never be admitted that the trade of a neutral Nation in articles 
not contraband, can be legally obstructed to any place, not actually 
blockaded, or that any notification or proclamation, can be of force 
unless accompanied with’an actual blockade. The law of Nations is 
perhaps more clear on no other point than on that of a siege or block- 
ade, such as will justify a Bellegirent Nation in restraining the trade 
of Neutrals. Every term used in defining the case, imports the pres- 
ence and position of a force, rendering access to the prohibited place, 
manifestly difficult and dangerous. Every Jurist of reputation, who 
treats with precision this branch of the law of Nations, refers to an 
actual and particular blockade. Not a single treaty can be found 
which undertakes to define a blockade, in which the definition does 
not exclude a general] or nominal blockade, by limiting it to the case 
of a sufficient force so disposed as to amount to an. actual and particu- 
lar blockade. Toa number of such treaties Great Britain is a party. 


! MS., Domestic Letters, vol. xIv. pp. 215-218. 
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Not to multiply references on the subject, I confine myself to the 4 
Art. of the Convention of June 1801, between Great Britain and Rus- 
sia which having been entered into for the avowed purpose “ of set- 
tling an invariable determination of their principles upon the rights 
of neutrality ”, must necessarily be considered as a solemn recognition 
of an existing and general principle & right, not as a stipulation of 
any new principle or right limited to the parties themselves. The 
article is in the words following, “ That in order to determine what 
“ characterizes a blockaded port, that denomination is given only to a 
“port where there is, by the dispositions of the power which attacks 
“it with Ships stationary or sufficiently near, an evident danger in 
“entering.”—It cannot be necessary to dwell on the inconsistency of 
the kind of blockade declared by Commodore Hood, with the prin- 
ciple laid down concerning the rights of neutrality; or on the conse- 
quences of the principle on which a blockade of whole Islands by a 
few ships is founded, to the commerce and interests of neutral nations. 
If the Islands of Martinique and Gaudaloupe, the latter not less than 
250 and the former nearly 150 Miles in circumference, and each con- 
taining a variety of ports, can be blockaded by detatchments from a 
Commodore’s Squadron, it is evident that a very inconsiderable por- 
tion of the British fleet may blockade all the Maritime Countries with 
which she is at War. In a word such a principle compleatly sacri- 
fices the rights of neutral commerce to the pleasure or the policy of 
the parties at war. But it deserves to be particularly remarked, that 
a power to proclaim general blockades, or any blockade not formed by 
the real presence of a sufficient force, to be exercised by officers at a 
distance from the controul of their government, and deeply inter- 
rested in enlarging the field of captures which they are to share, of- 
fers a temptation that must often aggravate the evils incident to the 
principle itself. You will infer Sir from these observations the seri- 
ous light in which the President regards the proceeding which is the 
subject of them; and will perceive the grounds on which the injuries 
accruing from it to our commerce, will constitute just claims of in- 
demnification from the British Government. To deminish the extent 
of these injuries as much as possible, and to guard the good under- 
standing and friendly relations of every sort, which are so desirable 
to both Nations against the tendency of such measures, will I venture 
to assure myself, be sufficient motives with you to employ the inter- 
positions with Commodore Hood, which you may judge best adapted 
to the nature of the case. | 
I am [etc.] | JAMES MADISON 


DOCUMENTS 243 


46 
The Secretary of State (Madison) to the British Minister (Merry)? 


WAsHINGTON, December 24, 1803. 


Sm: I have received from the Collector at one of our Ports a copy 
of an American Ships Register, on which is endorsed as follows: 
“ Every port in the Island of S Domingo being in a state of blockade 
by His Britannic Majesty’s Squadron, you are hereby warned off from 
that Island, and if seen or found within three leagues of the land 
after the date of this, you will be made a prize off. Given under 
my hand on board His Majesty’s Ship Bellerophon off Cape Frangois 
26% Oct 1803, (signed) John Loring ”—, on the face of the docu- 
ment, and thro’ its contents is written the same notice in substance 
signed by the same Commander. In case of a real blockade, and of 
a customary warning thereof to Neutral Vessels, it might justly be 
expected that more respect would be shewn to so solemn and so per- 
manent an instrument as the Register of a Ship, than to select it for 
such a purpose, and particularly to deface it in such a manner. 
Other papers of the Ship, the clearance for example, which could 
not be safely destroyed with a view to surpress the intended proof 
might certainly be substituted with more propriety, and with suf- 
ficient effect: And there would be the greater reason in committing 
the notice to an occasional document, as the notice itself might be 
limited to the occasion: Whereas if attached to a permanent docu- 
ment, it might subject the neutral vessel indefinitely to interruptions, 
neither warrantable nor contemplated. But you will readily perceive 
Sir, that these remarks do not touch the primary object which 
demands attention. There is another and still more extraordinary 
instance in which a blockade is pretended and declared by a few Ships 
against a whole Island, of vast extent and abounding with ports and 
places of commerce. Persuaded that so gross a violation of the 
rights of neutrality will sufficiently speak for itself, and make its 
own appeal to the justice, the honor and the friendly dispositions of 
your Government, I forbear to make any comment on it, farther 
than to refer to that contained in my letter of the 27'"—October 
last to M: Thornton, on a similar proceeding against our commerce 
with the Island of Martinique and Guadaloupe. I must request, 
however that in addition to the communications which you will. 
doubtless make to your Government on this subject, you will take 
such other steps as will be most likely to remove without delay, a 
source of so much injury and irretation, not only in this last case, 
but in the one preceeding which is not known to have been 
discontinued. 


1 MS., Domestic Letters, vol. xIv, pp. 245-247. 
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I cannot dismiss this subject without calling your attention to a 
circumstance which is no inconsiderable aggravation of the principal 
wrong. The American Vessel is informed that if found, after the 
notice given, within three Leagues of any port of the coast, it will 
subject her to the consequences of violating the blockade. If it were 
the intention to extend the Territorial Jurisdiction of the Island 3 
leagues from the shore, it might be asked on what authority this 
distance is prescribed? it might be asked on what pretext any Ter- 
ritorial jurisdiction could be assumed by those who do not occupy a 
single foot of the Island? If it were intended that the mere appear- 
ance of the vessel within the given distance should be taken for proof 
of her steering for a blockaded port, the question not only recurs as 
to the reality of the blockade, but it might be asked with what colour 
such a proof could be drawn from a circumstance which might result 
elther from the casualties of the weather and seas or from a voyage 
to other Islands or places, for which such a course is known to be 
often most convenient, and even absolutely necessary. In making this 
communication to you Sir, which is done by an express charge from 
the President, I feel a perfect confidence that you will do justice 
equally to its importance and to its motives. Our two Nations have 
every reason to cultivate the good understanding which subsists 
between them, and the cordiality with which it continues to be pro- 
moted on the part of the United States has been too thoroughly 
manifested to be called into doubt. They have the best grounds 
therefore to expect and to claim in return every proof of justice 
and respect which is due to the example on their side, and to the 
interests on both sides: They look for those returns more particu- 
larly in the case of their Maritime rights, because it is in the case 
of these that they have hitherto had most ground of complaint; 
because it is in the case of these that their sensibility is at this 
moment awakened; and because in the same case therefore a reci- 
procity of justice and of respect will contribute most to consolidate 
the friendly and beneficial relations to which the two Nations are 
respectively united. 


I am [etc. ] | JAMES MADISON 
4T 
The Secretary of State (Madison) to the Minister in Great Britain 
(Monroe)! | 


WASHINGTON, January 5, 1804. 


Sır: The information and observations which you have as yet 
received from me since your arrival in London, on the impressment 


1 MS., Instructions to United States Ministers, vol. v1, pp. 161-186; printed in 
American State Papers, Foreign Relations, vol. 111, pp. 81-89. 
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of our seamen, and other violations of our rights, have been in. pri- 
vate letters only. The delay in making these injuries the subject 
of official communications, proceeded, first, from an expectation that 
the British Government would have notified formally to the United 
States as a neutral power, the state of War between Great Britain 
and France; which would have been an apt occasion, for combining 

with assurances of the fairness with which our neutral obligations 
would be fulfilled, our just claims on a correspondent respect for 
our neutral et and particularly of those which had been least 
respected during the last war: secondly, from the expected arrival 
of M: Merry, which, if he should not be charged with such a noti- 
fication, might be a favorable opportunity for commencing the ex- 
planation and discussions which must precede t a ove correction 
of the wrongs which we experience. © 

Since the arrival of Mr Merry, accordingly, no time has been 
lost ‘in: calling his ‘attention to the subject; and in preparing both 
it and him, for the negotiation which is now to be committed to you. 
If appearances are to be trusted, his impressions and: representations 
will be friendly to it. In my conversations ‘with him, which have 
been free and full, he has expressed the best dispositions, has listened 
with candor to the appeals made as well to the considerations of 
Justice, as of the solid interest of his nation; and altho’ he suggests 
serious difficulties on certain points, he will, I believe, sincerely co- 
operate in lessening them, and in bringing about an arrangement 
which will be ‘acceptable to this country. The only topic on which 
any thing has passed in writing between the Department of State 
and him, is that of the pretended blockade of St Domingo. Copies 
of my letter to him and of his answer, are herewith enclosed; as 
also of the letter written to M: Thornton some time before, and 
referred to in that to M Merry, in relation to a like blockade of 
Martinique and Guadaloupe. 

Altho’ there are many important objects which may be thought to 
invite conventional regulations between the United States and Great 
Britain, it is evidently proper to leave for subsequent consideration, 
such as- are less urgent in their nature or more difficult in their 
adjustment; and thereby to render the way plainer and shorter to 
an agreement with respect to objects which cannot be much longer 
delayed without danger to thé good understanding of the two nations. 
With this view the plan of a Convention contemplated by the Presi- 
dent, is limitted to the cases of impressments of our seamen, of block- 
ades, or visiting and searching our vessels, of contraband of War, 
and of the trade of hostile colonies, with a few other cases affecting 
our maritime rights; embracing however, as inducements to Great 
Britain to do us justice therein, a provision for the surrender of -/ 
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deserting seamen and soldiers, and for the prevention of contraband 
supplies to her enemies. 

The plan digested for your use is subjoined. The first column 
contains the articles which are to be proposed in the first instance, 
and which are considered as within our just expectations: the second 
modifies the articles into the concessions which the British Govern- 
ment may possibly require, and which it may be expedient for us 
ultimately to admit. 


A CONVENTION BETWEEN THE UNITED STATES AND GREAT BRITAIN 


ARTICLE IV 


Contraband of War shall consist of the following articles only: 
Salt petre, Sulphur, Cuirasses, pikes, swords, sword belts, knap- 
sacks, saddles and bridles, cannons, mortar, fire arms, pistols bombs, 
Grenades, bullets, fire Locks, flints, matches and Gun powder; ex- 
cepting however the quantity of the said articles which may be 
necessary for the defence or use of the ship and those who compose 
the crew, and no other articles whatever not here enumerated shall 
be reputed contraband or liable to confiscation, but shall pass freely 
without being subjected to the smallest difficulty unless they be 
enemy’s property, and it is to be particularly understood that under 
the denomination of enemy’s property, is not to be comprized the 
merchandize of the growth, produce or manufactures of the coun- 
tries or dominions at war which shall have been acquired by the 
citizeus or subjects of the neutral power, and shall be transported 
for their account, which merchandize cannot in any case or on any 
pretext be excepted from the freedom of the neutral flag. 


ARTICLE VI 


In order to determine what characterizes a blockaded port, that 
denomination is given only to a port where there is by the disposi- 
tion of the power which attacks it with ships stationary or sufi- 
ciently near an evident danger in entering. 


ARTICLE VII 


. it is agreed that no vessel sailing from the ports of either shall, 
altho’ cleared or bound to a blockaded port be considered as violating 
in any manner the blockade, unless on her approach towards such 
port she shall have been previously warned against entering the same. 


1The following articles were the same in both instances except for a preamble 
to art. vil in the second column, which has been omitted. 
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OBSERVATIONS ON THE PRECEDING PLAN 


On ARTICLE IV 


This enumeration of contraband articles is copied from the Treaty 
of 1781 between Great Britain and Russia. It is sufficiently limitted, 
and that treaty is an authority more likely than any other, to be 
respected by the British Government. The sequel of the article, 
which protects the productions of an hostile Colony converted into 
neutral property, is taken from the same model, with the addition 
of the terms “ in any case or on any pretext”. This addition is meant 
to embrace more explicitly, our right to trade freely with the Col- 
onies at war with Great Britain, and between them and all parts 
of the world in Colonial productions, being at the time not enemy’s, 
but neutral property; a trade equally legitimate in itself with that 
between neutral countries directly and in their respective vessels 
and such Colonies, which their regulations do not contest. 

In support of this right, in opposition to the British doctrine, that 
a trade not allowed by a nation in time of peace cannot be opened 
to neutrals in time of war, it may be urged, that all nations are in 
the practice of varying more or less in time of war their commercial 
laws, from the state of these laws in time of peace, a practice agree- 
able to reason as well as favorable to neutral nations; that the change 
may be made in time of war, on considerations not incident to a state 
of war, but on such as are known to have the same effect in time of 
peace; that Great Britain herself is in the regular practice of chang- 
ing her navigation and commercial laws, in times of war, particularly 
in relation to a neutral intercourse with her colonies; that at this 
time she admits a trade between neutral countries and the colonies 
of her enemies, when carried on directly between, or between the 
former and herself, interrupting only a direct trade between such 
colonies and their parent state, and between them and Countries in 
Europe, other than those to which the neutral trade may respectively 
belong; that as she does not contest the right of neutrals to trade 
with hostile Colonies, within these limitations the trade can be and 
actually is carried on indirectly between such colonies and all coun- 
tries, even those to which the colonies belong; and consequently that 
the effect of her doctrine and her practice, is not to deprive her enemy 
of their Colonial trade but merely to lessen the value of it in propor- 
tion to the charges incident to the circuitous course into which it is 
forced; an advantage to her which if just in itself, would not be 
sufficiently so to balance the impolitic vexations accruing to neutral 
and friendly nations. 

These views of the subject have entered into my conversations 
with M" Merry. He expresses, notwithstanding, a belief that Great 
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Britain will turn an unfavorable ear to any proposition calculated to 
give her enemies the resources of their colonial trade, beyond the 
degree in which her present regulations permit. This is doubtless to 
be apprehended; but considering the proposition as an article which 
may find a balance in the general bargain, it may not be inadmis- 
sible; or if inadmissible in the extent proposed, a middle ground may 
perhaps be accepted. The Colonial trade in ‘question consists of 
four branches; first between the Colonies and Great Britain herself; 
secondly, between the Colonies and the neutral Countries carrying on 
the trade; thirdly between the Colonies and neutral Countries not 
themselves carrying on the trade; fourthly, between the Coloniés 
and the Countries to which they belong or which are parties to the 
war with Great Britain. 

The first and second branches are those with which her own regu- 
lations accord. The last is that to which her aversion will of course 
be the strongest. Should this aversion be unconquerable, let it be 
tried then, and then only whether on our yielding or rather omit- 
ling that pint she will not yield to us in return the direct trade be- 
tween hostile Çolonies and neutral Countries generally. You will 
be careful however, so to modify the compromise as will’ mark as 
little as may be, a positive relinquishment of the direct trade be- 
tween the belligerent nations and their Colonies. — 

Should such a compromise be altogether rejected, you will limit 
the article to the simple enumeration ‘of contraband; it being desir- 
able that without a very valuable consideration, no precedent should 
be given by the United States of a stipulated acknowledgment that 
free ships.do not make free goods. And you will omit the article 
altogether, if a proper list of contraband cannot be agreed on, par- 
ticularly one that excludes money, provisions and naval stores. 


On Axnorn VI aa 

The fictitious blockades proclaimed by Great Britain and made the 
pretext for violating the commerce of neutral nations, has been one 
of the greatest abuses ever committed on the high seas: During the 
late war they were carried to an extravagance which would have 
been rediculous, if in their effects they had not inflicted such serious 
and extensive injuries on neutral nations.’ Ports were proclaimed in 
a state of blockade, previous to the arrival of any force at them, were 
considered in that state without regard to intermissions in the pres- 
ence of the blockading force, and the proclamations left in opera- 
tion after its final departure; the British cruizers during the whole 
time seizing every vessel bound to such ports, at whatever distance 
from them, and thé British prize Courts pronouncing condemnations 
wherever a knowledge of the proclamation at the time of sailing 
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could be presumed, altho’ it might afterwards be known that no real 
blockade existed. The whole scene was a perfect mockery, in which 
fact was sacrificed to form, and right to power and plunder. The 
United States were among the greatest sufferers; and would have 
been stilt more 50, if redress for some of the spoliations proceeding 
from this source, had not fallen within ens of : an article 

in the Treaty of 1794. | 

‘From the effect of this and other aoran practices of Great 
Britain, on the temper and policy of neutral nations towards her; 
from the spirit of her Treaty made near the close of the late war 
with Russia; from the general disposition manifested at the begin- 
ning of the present, towards the United States, and the comparative 
moderation observed in Europe with respect to blockades (if indeed 
the two cases of the Weser and Elbe are not to be excepted) it was 
hoped that the mockeries and mischiefs practised under the name of 
blockades, would’ no where be repeated. It is found however that 
the West Indies are again the Theatre of them. The three entire and 
extensive Islands of Martinique, Guadaloupe and St Domingo have 
been published as in a state of blockade, altho the whole naval force 
applied to the purpose is inconsiderable, altho’ it appears that a 
part of this inconsiderable force is occasionally seen at the distance 
of many leagues at sea; altho’ it does not appear that more than one 
or two ports at most, have at any time been actually blockaded; and 
altho complaints are heard that the British ships of war do not 
protect their own trade, against the numerous cruizers from the 
Eslands under this pretended blockade. 3 

Inclosed herewith are three letters on this subject, two from me, 
the first to M" Thornton, the second to, M" Merry, and the third from 
M" Merry to me. You will observe that he does not pretend to justify 
the measures pursued in the West Indies; but on the contrary wishes 
them to be regarded as proceeding from an officer who does not pursue 
the intentions of his Government.’ Still such :neasures prove that no 
general regulations or orders have been yet issued by that Govern- 
ment against the evil, as might reasonably have been expected; and 
that a stipulated security against it, is an object as imponan; as it 
is just. 

In the two letters to M" Thornton and M' Mery: the Sonna is 
marked out on which you will be able to combat the false blockades, 
and to maintain the definition of a real one, contained in the proposed 
article which is a literal copy from the 4*® article of the Russian 
Treaty above cited.. In addition to these letters, you will find in-. 
closed a letter of the 25 of Oct. 1801 to M" Pinckney, in which some 
views are taken of the subject, which may also be of use in. your dis- 
cussions with the British Government. - . | 
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On ArrTIcLE VII 


This article is due, if not to all neutrals, at least to the United 
States, who are distinguished by the distance of their situation. 
Decisions of the British Court of Admiralty, have so far respected 
this peculiarity as to admit a want of information as a plea for 
going to a blockaded port, where such a plea would be refused to less 
remote countries. But more than this may fairly be claimed. A 
vessel, knowing that a particular blockade existed two months be- 
fore, may well conjecture that before her arrival at the port, which 
will require two months more, the blockade will have ceased; and 
may accordingly clear and steer for such a port with an honest 
intention, in case of finding on her approach, the fact otherwise, not 
to attempt an unlawful entrance. To condemn vessels under such 
circumstances would be manifestly unjust; and to restrain them from 
a distant voyage to a port once in a state of Blockade until informa- 
tion of a change shal] have travelled a like distance, must produce 
a delay and uncertainty little short of an absolute prohibition of the 
commerce. ‘To require them even to go out of their course, to seek 
at other ports information on the subject would be an unreasonable 
imposition. The British Government can have little objection to 
this article, after defining blockades as is agreed with Russia and as 
is here proposed ; since our distance is of itself, a security against any 
concert with the blockaded, for surreptitious entries, which might be 
attempted by nearer adventurers; and since in the case of blockades 
by a force actually present, a preliminary notice may be required 
without impairing their efficacy, as might be the case with blockades, 
such as the preceding article guards against. 

The only difference between the articles as standing in the differ- 
ent columns, consists in the preamble to that which is to be admit- 
ted, if the proposition of the other should not succeed. The article 
is preferable without the recital of any reason particular to the 
United States, because as a naked stipulation, it strengthens instead 
of weakening a general principle friendly'to neutral and pacific 
nations. | ; 


On ArTtIcLE XII © 


The essential objects for the United States are the suppression of 
impressments and the definition of blockades. Next to these in im- 
portance, are the reduction of the list of contraband, and the enlarge- 
ment of our neutral trade with hostile Colonies. Whilst you keep 
in view therefore those objects, the two last as highly important, 
and the two first as absolutely indispensable, your discretion in which 
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the President places great confidence, must guide you in all that 
relates to the inferior ones. 


With sentiments of great respect [etc.] JAMES MADISON 
48 
The Secretary of State (Madison) to the Minister in France 
(Armstrong)? 


WASHINGTON, March 14, 1806. 
Sr: 


With respect to the particular rights to be placed under the 
guaranty of a general treaty of peace, it will naturally occur that 
the one having the first place in the wishes of the United States is 
that which is at present violated by the British principle of subject- 
ing to capture every trade opened by a belligerent to a neutral nation 
during war, and in which both the United States as a neutral 
and France as a belligerent nation have so deep an interest. It will 
be recollected that this right stands foremost in the list comprized 
in the two plans of armed neutrality in 1780 and 1800. In general 
it is to be understood that the United States are friendly to the prin- 
ciples of those Conventions, and would see with pleasure all of 
them effectually and permanently recognized as principles of the 
established law of nations. The ideas of this Government would 
extend even further, in relation at least to contraband of War; the 
list of which as retained by those Conventions, and as limited by the 
generality of modern Treaties is a source and a pretext for much 
vexation to the commerce of neutrals, whilst it is of little real impor- 
tance to the belligerent parties. The reason is obvious. In the pres- 
ent state of the arts throughout Europe, every nation possesses, or 
may easily possess within itself the faculty of supplying all the 
ordinary munitions of War. Originally the case was different, and 
for that reason only it would seem that the articles in question were 
placed on the contraband list. The articles which alone fall within 
the original reason, are naval stores; and if these are expunged from 
‘the list of contraband, it is manifest that an abolition of the lst 
altogether would be a changes in the law of nations, to which little 
objection ought to be made. 
On the subject of “ free ships free goods,” the United States cannot 
with the same consistency as some other nations, maintain the prin- 
ciple as already a part of the law of nations; having on one occasion 


1 MS., Instructions to United States Ministers, vol. vI, pp. 322-325. 
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admitted and on another stipulated the contrary. They have how- 
ever invariably maintained the utility of the principle and whilst 
as a pacific and Commercial nation they have as great an interest in 
the due establishment of it, as any nation whatever; they may with 
perfect consistency promote such an extension of neutral rights. The 
Northern powers, Russia among the rest, having fluctuated in their 
conduct may also be under some restraints on this subject. . Still they 
may be ready to renew their concurrence in voluntary and Conven- 
tional arrangements for giving validity to the principle, and in draw- 
ing Great Britain into them. 

Russia may also feel respect for the footing on which her explana- 
tory article with Great Britain of Octr 20 1801 has placed the com- 
merce of neutrals with belligerent Colonies. Even with that limi- 
tation, provided it be applied not to the right itself asserted by the 
Convention of June 1801, but to the exercise of the right, the com- 
merce of neutrals would be on a:footing acceptable to the, United 
States. And altho’ it might be less so to France, it still deserves her 
consideration whether, such a provision which secures in time of war 
all the necessary supplies to the Colonies, and to her own markets 
the necessary Colonial productions,, ought not to be embraced, in 
case Russia should refuse to co-operate for a more. complete provi- 
sion. It is to be hoped however, that she will resume the principle 
in the latitude given to it in the. Convention itself of June 1801, and 
that the joint influence of Russia and France will be effectual in 
engaging the concurrence of Great Britain and the other. maritime 
powers of Europe. 

The only remaining subject, requiring noue is.that of Gouvaya: 
The neutral claim on this subject was not included in the armed 
neutrality of 1780, but forms an article in that of 1800. .Altho’ the 
United States cannot but befriend it as favorable to the security and 
interest of neutral commerce, yet the plausible objections made to the 
claim by Great Britain in its indefinite extent.and her probable in- 
flexibility in the objections, may render it expedient to. substitute 
the modifications already admitted by Russia in the Treaty of June 
1801. With such modifications the right seems to be sufficiently valu- 
able to deserve a place in a general provision for neutral rights. 

_ Having given this explanation of our views on this occasion, it will 
be necessary to say something with respect to a participation of the 
United States in the means of giving them effect. . Such .a participa- 
tion may refer 1*t to a Congress for making peace; 2‘ to the guaranty 
of neutral rights which a Treaty of peace may provide.. As to the 
first, it may happen that the occasion will be over before, arrange- 
ments could be made for giving the United States a representation in 
such a Congress. But on a contrary supposition, it is not seen that 
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there would be much advantage or propriety in the measure; whilst 
it would expose us to all the snares which might be laid for entangling 
us in the politics of Europe, and in the plans of those who may pre- 
dominate in the negotiations. Should any disposition therefore be 
discovered to invite the United States into the scene, it will be proper 
for you by polite and friendly explanations to repress it. As to the 
second point, it will be still more important not to bind the United 
States to any participation in such a guaranty, and consequently to 
avoid raising any expectation that they will accede to an article for 
the purpose, if an opportunity of so doing should be reserved to 
neutral nations not parties to the Treaty. : 

Notwithstanding this refusal of the United States to become par- 
ties to the negotiation and stipulation of a guaranty of neutral 
rights, the deep interest which they have therein, will justify the 
solicitude which you may express on the subject; and the weight 
which the sentiments and interest of so rising a power must have, 
more particularly with Great Britain, will justify the species of 
interposition which you are authorized to use. This may be 
strengthened also by intimating that altho’ the United States, taking 
into view their distance and abstraction from the powers of Europe 
and the peculiar structure of their government, are unwilling to 
enter into any specific engagements, particularly of a military nature, 
yet that they could not see with indifference a violation of a system 
of rights so precious to them, and that they might not improbably 
avail themselves of the means which they possess in a peculiar de- 
gree, of making it the interest of commercial and manufacturing 
nations, to respect such a system. 

I have Tete | JAMES MADISON 


49 
The Secretary of State (Madison) to the Ministers on Special 
Mission to Great Britain (Monroe, W. Pinkney)? 


WASHINGTON, May 17, 1806. 


GENTLEMEN: I herewith inclose a Commission and letters of Cred- 
ence, authorizing you to treat with the British Government concern- 
ing the maritime wrongs which have been committed, and the regula- 
tion of commerce and navigation between the parties. Your author- 
ity is made several as well as joint, as a provision for any contingency. 
depriving either of the co- operation of the other. 

The importance of the trust is evinced by its being made the occa- 
sion of an Extraordinary Mission as well as by the subjects which 


oat ~ 
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it embraces. And I have great pleasure in expressing the confidence 
which the President feels in the prudence and talents to which the 
business is committed. 

It is his particular wish that the British Government should be 
made fully to understand that the United States are sincerely and 
anxiously disposed to cherish good will and liberal intercourse be- 
tween the two nations, that an unwillingness alone to take measures 
not congenial with that disposition has made them so long patient 
under violations of their rights and of the rules of a friendly reci- 
procity; and when forced at length by accumulating wrongs to de- 
part from an absolute forbearance, they have not only selected a mode 
strictly pacific, but in demonstration of their friendly policy, have 
connected with the measure, an extraordinary mission, with powers 
to remove every source of difference, and even to enlarge the founda- 
tions of future harmony and mutual interest. 

There can be the less ground of umbrage to the British Govern- 
ment, in the act prohibiting the importation of certain Articles of 
British manufacture 1t because there is nothing on the face of 
the act beyond a mere commercial regulation, tending to foster 
manufactures in the United States, to lessen our dependence on 
a single nation by the distribution of our trade, and to substitute 
for woolens and linens, manufactures made from one of our prin- 
cipal agricultural staples. 2% because it is far short of a reciprocity 
with British exclusions of American articles of export. 3% because 
as a commercial measure discriminating in time of war, between 
British and other nations, it has examples in British practice. It 
deserves attention also that a. discrimination was made, and under 
another name still exists, in the amount of convoy duty imposed 
on the trade between Great Britain with Europe, and with America. 
4t" because the measure cannot be ascribed to a partiality towards 
the enemies of Great Britain, or to a view of favoring them in the 
war; having for its sole object the interest of the United States, 
which it pursues in a mode strictly conformable to the rights and 
the practice of all nations. 

To observations of this kind it may be useful to add that the 
measure was undertaken before the late change in the British 
Ministry, and does not therefore imply any particular distrust of 
the views of the new one, but merely a belief that it was most con- 
sistent with self respect not to be diverted, by an occurrence of that 
nature, from a ground which had been deliberately and publicly 
assumed; not to mention that no assurances sufficiently decisive 
had been received that a disposition to correct the evil in question 
predominated in the present Cabinet; whilst it was known that 
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some of its most distinguished members have heretofore been amony 
the warmest champions of the maritime doctrines in which those 
evils have their origin. 

In one respect the act may even be favorable to the objects of 
the present Cabinet, if it should be disposed to make unpopular 
concessions refused by their predecessors; since concessions alone 
can now regain a lost market for certain important and popular 
classes of British manufactures. 

In fine the act may truly be represented as so far from derogating 
from the amicable dispositions of the United States towards Great 
Britain, that it has resulted solely from the inefficacy of their 
protracted and reiterated endeavors otherwise to obtain a just re- 
dress, and from a hope that an appeal in this peaceable form to the 
reflections and interests of an enlightened nation, would be more 
successful in removing every obstacle to a perfect and permanent 
cordiality between the two nations. 

The instructions given to Mr Monroe Jany. 5-1804, having taken 
into view, and being still applicable to a great proportion of the 
matter now committed to your joint negotiations, it will be most 
convenient to refer you to those instructions as your general guide, 
and to confine the present, to the alterations and additions, which 
a change of circumstances, ora contemplation of new objects may 
require. | 

The first article of the project comprized in the instructions of 
1804, relates to the impressment of seamen. The importance of an 
effectual remedy for this practice, derives urgency from the licen- 
ciousness with which it is still pursued, and from the growing impa- 
tience of this Country under it. So indispensable is some adequate 
provision for the case, that the President makes it a necessary pre- 
liminary to any stipulation requiring a repeal of the act shutting the 
market of the U. States against certain British manufactures. At 
the same time he authorizes you in case the ultimatum as stated in 
the article above referred to, should not be acceptable to the British 
Government, to substitute one in the terms following—* No seamen 
“nor seafaring persons shall upon the high seas, and without the 
“ jurisdiction. of either party, be demanded or taken out of any ship 
“ or vessel, belonging to the Citizens or subjects of one of the parties, 
“by the public or private armed ships or men of war belonging to 
“ or in the service of the other party: and strict orders shall be given 
“ for the due observance of this engagement.” 

An article in these terms was, with the acquiescence of Lord 
Hawkesbury and Mr. Addington, concerted between Mr. King and 
Lord St Vincent, on the approaching renewal of the late war. It 
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was frustrated by an exception of the “narrow seas ”, inserted by 
Lord St Vincent; an exception so evidently inadmissible both in 
principle and in practice, that it must have been intended as a 
pretext for evading the stipulation at that time. Perhaps the present 
ministry may neither be disposed to resort to such a pretext, nor 
unwilling to avail themselves of the precise sanction as far as it was 
given by their predecessors. | 

With respect to contraband which is the subject of the 4" art, 
it may be observed that as it excludes naval stores from the list, 
and is otherwise limited to articles strictly military, it must if ad- 
missible to Great Britain, leave but feeble objections to an abolition 
of contraband altogether. In the present: state of the arts in 
Europe, with the intercourse by land, no nation at war with Great 
Britain can be much embarrassed by leaving those particular ar- 
ticles subject to maritime capture. Whilst belligerent nations 
therefore have little interest in the limited right against contra- 
band, it imposes on neutrals all the evils resulting from suspicious 
and vexatious searches, and from questions incident to the terms 
used in the actual enumeration. It is not an unreasonable hope 
therefore, that in place of this article, an entire abolition of con- 
traband may be substituted. Should this be found unattainable, it 
may be an improvement of the article, as it stands, to subjoin for 
the sake of greater caution, to the positive enumeration, a negative 
specification of certain articles, such as provisions, money naval 
stores &c as in no case to be deemed within the meaning of the 
article, with a proviso, that the specification shall not be construed 
to imply in the least, that any articles not specified in the exception, 
shall on that account be liable to be drawn into question. 

A. doctrine has been lately introduced by the British Courts and 
at length adopted by the instructions of June 1803, to British 
Cruizers, which regards contraband conveyed in one voyage as 
affecting a resumed or return voyage, altho’ the contraband shall 
have been previously deposited at its port of destination. It will be 
a further improvement of the article to insert a declaratory clause 
against this innovation, and the abuses incident to it. 

The 4 article, besides the stipulation on the subject of con- 
traband, relates to two other subject; 1*t That of free ships. free 
goods; 2° that of a trade with enemy’s Colonies, - 

1*t With respect to the first, the principle that a neutral Ala 
covers the property of an enemy, is relinquished, in pursuance of the 
example of the Russian Treaty on which the article is modelled; 
the relinquishment however being connected with and conditioned 
on, the provision required in favor of the neutral right to the Co- © 
lonial Trade. The importance of that principle to the security of 
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neutral commerce, and to the freedom of the seas, has at all times 
been felt by the United States; and altho’ they have not asserted 
it as the established law of nations, they have ever been anxious to 
see it made a part of that law. It was with reluctance, of course, that 
a contrary stipulation was authorized, and merely as a mean of ob- 
taining from Great Britain, the recognition of a principle now 
become of more importance to neutral nations possessing mercantile 
capital, than the principle of “ free ships free goods”. It is to be 
particularly kept in view therefore that such a contrary stipulation 
is to. be avoided if possible, and if unavoidable that the stipulation 
be so modified as to interfere as little as possible with the spirit and 
policy of any provisions in favor of the principle which may be 
likely to be introduced into a Treaty of peace among the present 
belligerent powers of Europe. Should it be known that Russia as 
well as France meant to insist on such a provision, and that such a 
stipulation by the United States however modified, will naturally 
affect her confidence and good will towards them, the objection to 
the measure will acquire a force that can yield only to the considera- 
tion that without such a sacrifice the provisions for the security of 
our seamen, and of our neutral commerce, cannot be obtained and 
that the sacrifice will effectually answer these purposes. 

2 The vast importance of the Colonial trade, with the circum- 
stances and the excitement which have taken place since the date of 
the original instructions to M" Monroe, will require that the neutral 
right on this subject, be provided for in an appropriate article, and 
in terms more explicit than are used in the article under review. As- 
the right in this case, turns on the general principle that neutrals 
may lawfully trade, with the exceptions of Blockades and contraband, 
to and between all ports of an enemy and in all articles, altho’ the 
trade shall not have been open to them in time of peace, particular 
care is to be taken that no part of the principle be expressly or 
virtually abandoned, as being no part of the law of nations. On the 
contrary it is much to be desired that the general principle in its full 
extent, be laid down in the stipulation. But as this may not be. 
attainable and as too much ought not to be risked by an inflexible 
pursuit of abstract right, especially against the example .and the 
sentiments of great powers having concurrent interests with the 
United. States; you are left at liberty if found necessary to abridge 
the right in practice, as it is done in the supplement of Octr. 1801 to 
the Treaty of June of that year, between Russia and Great Britain; 
not omitting to provide that in case Great Britain should by her 
Treaties or instructions leave to any other nation the right in a 
greater extent than it is stipulated to the United States, they may 
claim the enjoyment of it in an equal extent. 
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The abuses which have been committed by Great Britain under 
the pretext that a neutral trade, from enemy Colonies, through neu- 
tral ports, was a direct trade, render it indispensable to guard 
against such a pretext by some express declaration on that point. 
The most that can be conceded on the part of the United States, is 
that the landing of the goods, the securing the duties, and the change 
of the ship, or preferably the landing of the goods alone, or with the 
securing the duties, shall be requisite to destroy the identity of the 
voyage and the directness of the trade, and that the ordinary docu- 
ments of the Custom House officers, shall be sufficient evidence of the 
facts or fact. : 

A satisfactory provision on this subject of a trade with enemy Col- 
onies, is deemed of so much consequence to the rights and interests 
of the United States, and is so well understood to have been contem- 
plated along with a like provision against the impressment of sea- 
men, in the late act of Congress prohibiting the importation of cer- 
tain classes of British manufactures, that, as was enjoined with re- 
spect to the provision against impressment, no stipulation is to be 
entered into not consistent with a continuance of that act, unless 
the provision with respect to the Colonial trade be also obtained. 

In remoddelling the provision with respect to the Colonial trade. 
you may with great propriety urge a distinction between the West 
India Colonies and the very distant ones in the East Indies ‘and else- 
where, and the reasonableness of limiting to the former, the excep- 
tion of the direct trade with their parent Countries out of the gen- 
eral neutral right. The distinction is supported by several consid- 
erations, particularly by the greater difficulty, in the case of the more 
distant Colonies, of previously knowing, and eventually proving the 
regulations as they may have actually stood in time of peace; and by 
the ruinous delays and expences attending the judicial investigations. 
The British Courts have in fact admitted the distinction so far as 
to presume the lawfulness of the neutral trade with the East India 
Colonies, as being generally open in peace as well as war; whilst 
they reverse the presumption with respect to the West Indies. 

_In addition to what is proposed on the subject of blockades in the 
VI and VII articles, the perseverance of Great Britain in considering 
a notification of a blockade, and even of an intended blockade, to a 
foreign Government, or its Ministers at London, as a notice to its 
Citizens, and as rendering a vessel wherever found in a destination to 
the notified port, as liable to capture, calls for a special remedy. The 
palpable injustice of the practice, is aggravated by the auxiliary rule 
prevailing in the British Courts, that the blockade is to be held in 
legal force, until the Governmental notification be expressly re- 
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scinded ; however certain the fact may be that the blockade was never 
formed or had ceased. You will be at no loss for topics to enforce 
the inconsistency of these innovations with the law of nations, with 
the nature of blockades, with the safety of neutral commerce; and 
particularly with the communication made to this Government by 
order of the British Government in the year 1804; according to which 
the British commanders and Vice Admiralty Courts, were instructed 
“not to consider any blockade of the Islands of Martinique and 
Guadaloupe as existing unless in respect of particular ports which 
may be actually invested, and then not to capture vessels bound to 
such ports unless they shall previously have been warned not to enter 
them.” 

The absurdity of substituting such diplomatic notifications in 
place of a special warning from the blockading ships, cannot be 
better illustrated than by the fact, that before the notification of a 
proposed blockade of Cadiz in the year 1805 was received here from 
our Minister at London, official information was received from 
Cadiz, that the blockade had actually been raised by an enemy’s 
fleet. 

It may be worth your attention that a distinction has been ad- 
mitted by the British prize Courts, in consideration of the distance 
of the United States from the European Blockades, between their 
Citizens and those of States less distant; the notice required for the 
former being more positive than is made necessary for the latter. 
You will be able to avail yourselves in the discussion, and perhaps 
in the modification of the article, of the reasons on which such 
a distinction rests. 


I have [etc.] JAMES MADISON 
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Treaty of Amity, Commerce, and Navigation between the United 
States and Great Britain, December 31, 1806 + 
[Articles 8, 9, 10, and 11] 
ARTICLE 8t! 
It is agreed, that in all Cases where Vessels shall be captured or 
detained on just suspicion of having on board Enemy’s property, or 
of carrying to the Enemy any of the Articles which are Contraband 


of War, or for other lawful cause, the said Vessel shall be brought 
to the nearest or most convenient Port; And if any Property of an 


*Unperfected treaty. MS., Despatches from Great Britain, vol. x1v; printed 
in American State Papers, Foreign Relations, vol. 111, pp. 147-151. 
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Enemy should be found on board such Vessel, that part only, which 
belongs to the Enemy, or is otherwise confiscable, shall be made Prize 
and the Vessel, unless by Law subject to condemnation, shall be at 
liberty to přocéed with the remainder of the Cargo, without any . 
impediment. And it is agreed, that all proper measures shall be 
taken to prevent delay, in deciding the Cases of Ships or Cargoes so 
brought in for adjudication, and in the payment or recovery of any 
indemnification, adjudged or agreed to be paid to the Maatai or 
Owners of stich Ships. 

It is also agreed, that in all cases of unfounded detention, or other 
Contravention of the Regulations stipulated by the present Treaty, 
the Owners of the Vessel and Cargo so detained shall be allowed 
damages proportioned to the loss occasioned thereby, together with 
the Costs and Charges of the Trial. 


ARTICLE 91) 


In order to regulate what is in future to be esteemed Contraband 
of war, it is agreed that under the said denomination shall be com- 
prised all Arms and Implements serving for the purposes of War, 
by Land or by Sea, such as Cannon, Muskets, Mortars, Petards, 
Bombs, Grenadoes, Carcasses, Saucisses, Carriages for Cannon, 
Musket-rests, Bandoliers, Gunpowder, Match, Salt-petre, Balls, 
Pikes, Swords, Head-pieces, Cuirasses, Halberts, Lances, Javelins, 
Horse-furniture, Holsters, Belts, and generally all other Implements 
of war; as also Timber for Ship-building, Copper in Sheets, Sail 
cloth, Hemp, and Cordage, and in general [with the exception of 
unwrought Iron and Fir-planks; and also with the exception of Tar 
and Pitch, when not going to a Port of Naval Equipment, in which 
case they shall be entitled to pre-emption]! whatever may serve 
directly to the equipment of Vessels; and all the above Articles are 
hereby declared to be just objects of confiscation whenever they are 
to'be attempted to be carried to an Enemy. But no Vessel shal! 
` be detained on pretence of carrying Contraband of war, unless some 
of the abovementioned Articles, not excepted, are found on board 
of the said vessel at the time it is searched. 


ARTICLE 10 


Whereas in one deraan of the distance, and of other circum- 
stances incident to the situation of the High contracting Parties, it 
may frequently happen that Vessels may sail for a Port: or Place 
belonging to an Enemy without knowing that the same is either be- 
sieged, blockaded or invested, it is agreed, that every vessel so cir- 
cumstanced may be turned away from such Port or Place; but she 


1 Brackets appear in file copy. 
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- shall not be detained, nor her Cargo, if not Contraband, be confis- 
cated, unless after such notice she shall again attempt to enter: 
But she shall be permitted to go into any Port or Place she may 
think proper: Nor shall any Vessel or Goods of either Party that 
may have entered into such Port or Place before the same was be- 
sieged, blockaded or invested by the other, and be found therein 
after the reduction or surrender of such Place, be liable to Confisca- 
tion, but shall be restored to the Owners or Proprietors thereof. _ 
_ Neither of the Parties, when at war, shall, during the continuance 
of the Treaty, take from on board the Vessels of the other, the Sub- 
jects of the opposite Belligerent, unless they be in the actual em- 
ployment of such Belligerent. 


ARTICLE 11t 


Whereas differences have arisen concerning the trading with the 
Colonies of His Majesty’s Enemies, and the Instructions given by 
His Majesty to His Cruizers in regard thereto, it is agreed that 
during the present Hostilities all articles of the Growth, Produce 
and Manufacture of Europe, not being Contraband of War, may 
be freely carried from the United States to the Port of any Colony 
not blockaded, belonging to His Majesty’s Enemies, provided such 
Goods shall previously have been entered and landed in the United 
States, and shall have paid the ordinary Duties on such Articles 
so imported for Home consumption, and on re-exportation shal} 
after the drawbacks remain subject to a Duty equivalent to not less 
than One per Cent ad valorem, and that the said Goods and the 
Vessels conveying the same shall, from the time of their clearance 
from the American Port, be bona fide the property of Citizens 
and Inhabitants of the United States; And in like manner that all 
Articles, not being Contraband of War, and being the growth and 
produce of the Enemy’s Colonies, may be brought to the United 
States, and after having been there landed, may be freely carried 
from thence to any port of Europe, not blockaded, provided such 
Goods shall previously have been entered and landed in the said 
United States, and shall have paid the ordinary duties on Colonial 
articles so imported for Home consumption, and on re-exportation 
shall, after the drawback, remain Subject to a Duty equivalent to 
not less than Two per Cent ad valorem; And provided that the 
said Goods and the Vessel conveying the same, be bond fide the prop- 
erty of Citizens and Inhabitants of the United States. 

Provided always, that this Article, or any thing therein contained, 
shall not operate to the prejudice of any Right belonging to either 
Party; but that after the expiration of the time limited for the 
Article, the Rights on both sides shall revive and be in full force. 
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51 
The Secretary of State (Madison) to the British Minister (Erskine)' 


WASHINGTON, March 20°—1807 

Sm: I have laid before the President your letter the 12 inst, 
communicating the views of His Britannic Majesty in relation to 
the French decree of Nov” 21—1806 and to the principle of retalia- 
tion, through the commerce of Neutrals, who may submit to the 
operation of that decree; as also the measure actually taken of 
prohibiting all neutral commerce from port to port of his enemies, 
not only the ports of France, but those of such other nations, as, 
either in alliance with France, or subject to her dominion, have by 
measures of active offence, or by the exclusion of British ships, taken 
a part in the present war. 

The President cannot be insensible, Sir, to the friendship and con- 
fidence towards the United States which are signified by His Britan- 
nic Majesty in this communication. In making this acknowledgment, 
however, the President considers it not less incumbent on him, to 
reserve for a state of things which it is hoped may never occur, the 
right of discussing the legality of any particular measures to which 
resort may be had, on a ground of retaliation. At this time, it would 
suffice to observe that it remains to be more fully ascertained, in what 
sense the decree in question will be explained, and to what extent it 
will be carried into execution; and consequently whether in any 
case the U States can be involved in questions concerning meas- 
ures of retaliation supposed to accrue to one belligerent from such 
a proceeding by another. But it is worthy the justice and liberality 
of the British Government to recollect, that within the period of 
those great events which continue to agitate Europe, instances have 
occurred in which the commerce of neutral nations, more especially 
of the U States, has experienced the severest distresses from its 
own orders and measures manifestly unauthorized by the. law of 
nations. The respect which the United States owe to their neutral 
rights, and the interest they have in maintaining them, will always 
be sufficient pledges, that no culpable acquiescence on their part will 
render them accessary to the proceedings of one belligerent nation 
through their rights of neutrality, against the commerce of its ad- 
versary. 

With regard to the particular order issued against the trade of 
neutrals from one port to another, of the enemies of Great Britain, 
no fair objection can lie against it, provided it be founded on and 


1 MS., Notes from Missing Volume I [of Notes to Foreign Legations], p. 151; 
printed in American State Papers, Foreign Relations, vol. 10, pp. 158-159. 


DOCUMENTS 263 


enforced by actual blockades as authorized by the law of nations. 
If, on the other hand, the order has reference not to such a blockade, 
but to a supposed illegality of the neutral trade from one to another 
of the described ports, the remark is obvious, that on that suppo- 
sition, the order is superfluous; the trade being, as interdicted by 
the law of nations, liable at all times without any such order, to 
the capture of British Cruizers and the condemnation of British 
Courts; and if not interdicted as such by the law of nations, it can 
no otherwise be made illegal, than by a legal blockade of the Ports 
comprehended in the order. This inference is applicable even to the 
case of a neutral trade between the ports of France herself; since 
it is not a principle of the acknowledged law of nations that neutrals 
may not trade from one to another port of the same belligerent 
nation. And it would be an innovation on that law, not before 
attempted, to extend the principle to a neutral trade between ports 
of different countries confessedly open in times of peace as well 
as of war. 

If the British order refers, for its basis, to the principle of retalia- 
tion against the French decree it falls under the observations 
already made on that subject, and which need not be repeated. 

I have [etc.] JAMES MADISON 


52 


The Secretary of State (Madison) to the Ministers on Special 
Mission to Great Britain (Monroe, W. Pinkney)’ 


Wasuineton, May 20, 1807. 


GENTLEMEN : My letter of March 18'* acknowledged the receipt of 
your dispatches and of the Treaty signed on the 31 Dec', of which 
Mr Purviance was the bearer, and signified that the sentiments and 
views of the President formed on the actual posture of our affairs 
with Great Britain, would, without any useless delay, be communi- 
cated. The subject is accordingly resumed in this dispatch, with 
which Mr Purviance will be charged. To render his passage the 
more sure and convenient, he takes it in the sloop of War, Wasp, 
which will convey him to a British port, on her way to the Mediter- 
ranean. She will touch also at a French port, probably L’Orient. 
with dispatches for Gen! Armstrong and Mr Bowdoin, and will 
afford a good opportunity for any communications you may have 
occasion to make to those gentlemen. 


*MS., Instructions to United States Ministers, vol. vr, pp. 388-410; printed in 
American State Papers, Foreign Relations, vol. m1, pp. 166-173. 
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_ The President has seen in your exertions to accomplish the great 
objects of your instructions, ample proofs of that zeal and patriotism 
in which he confided; and feels deep regret that your success has 
not corresponded with the reasonableness of your propositions, and 
the ability with which they were supported. He laments more es- 
pecially, that the British Government has not yielded to the just and 
cogent considerations which’ forbid the practice of its Cruizers in 
visiting and impressing the Crews of our vessels, covered by an inde- 
pendent flag, and guarded by the laws of the high seas, which ought 
to be sacred with all nations. 

. The President continues to regard this subject i in the light in which 
it has been. pressed on the justice and friendship of Great Britain. 
He cannot reconcile it with his duty to our sea faring citizens, or 
with the sensibility or sovereignty of the nation, to recognize even 
constructively, a principle that would expose on the high seas, their 
hberty, their lives, every thing in a word that is dearest to the 
human heart, to the capricious or interested sentences which may 
be pronounced against their allegiance, by officers of a foreign Gov- 
ernment, whom neither the law of nations nor even the laws of that 
Government will allow to decide on the ownership or character of 
the minutest article of property found in a like situation. 

It has a great and necessary weight also with the President, that 
the views of Congress, as manifested during the Session which passed 
the non-importation Act, as well as the primary rank held by the 
object of securing American Crews against British impressment, 
among the objects which suggested the solemnity of an Extraordinary 
Mission, are opposed to any Conventional arrangement, which, with- 
out effectually providing for that object, would disarm the United 
States of the means deemed most eligible as an eventual remedy. 

'. It is considered moreover by the President the more reasonable that 
the necessary concession in this case should be made by Great Britain, 
rather than by the United States, on the double consideration; first, 
that a concession on our part would violate both a moral and political 
duty of the Government to our Citizens; which would not be the 
case on the other side; secondly that a greater number of American 
Citizens than of British subjects are, in fact, impressed from our 
vessels; and that, consequently, more of wrong is done to the United 
States, than of right to Great Britain; taking even her own claim 
for the legal criterion. 

On these grounds the President is constrained to decline any ar- 
rangement, formal or informal, which does not comprize a pro- 
vision against impressments from American vessels on the high 
seas, and which would, notwithstanding be a bar to Legislative 
measures such as Congress have thought, or may think proper, to 
adopt for controuling that species of aggression. 
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Persevering at the same time in his earnest desire to establish the 
harmony of the two Nations on a proper foundation, and calculating 
on the motives which must be equally felt by Great Britain to secure 
that important object, it is his intention that your efforts should be 
renewed, with a view to such alterations of the instrument signed 
on the 31*t Dec", as may render it acceptable to the United States. 

: That you may the more fully understand his impressions and pur- 
poses, I will explain the alterations which are to be regarded as 
essential; and proceed then to such observations on the several 
Articles, as will shew the other alterations which are to be attempted, 
and the degree of importance respectively attached to them. 

ist Without a provision against impressments, substantially such 
as is contemplated in your original instructions, no Treaty is to be 
concluded. 

24 The eleventh Article on the subject of Colonial E A 'be 
admitted, unless freed from the conditions which restrict to the 
market of Europe, the reexportation of Colonial produce, and to 
European articles, the supplies to the Colonial market. 

34 The change made by the 3¢ Article in the provisions of the 
Treaty of 1794, relative to the trade with the British possessions in 
India, by limiting the privilege to a direct trade from the United 
States, as well as to them, is deemed an insuperable objection. 

4't Either an express provision is to be insisted on for indemni- 
fying sufferers from wrongful captures, or at least a saving, in some 
form or other, of their rights against any implied abandonment. 

5th Articles 18 & 19 to be so altered as to leave the United States 
free as a neutral nation to keep and place other belligerent nations 
on an equality with Great Britain. 

6t* [No?] such an alternative as is presented by the declaratory 
note on the subject of the French decree of Nov-21-1806 will be 
admissible. 

First—The considerations which dei a provision on the m 
of impressments indispensable, have been already ay 
explained. 

Second—The essential importance of the amendment nie in 
the 11* article, results from the extensive effect which the article, if 
unamended, would have on the system of our commerce as hitherto 
carried on, with the sanction or acquiescence of Great Britain herself. 

It was hoped that the British Government in regulating the sub- 
ject of this article, would at least have yielded to the example of its 
Treaty with Russia. It could not have been supposed, that a modi- 
fication would be insisted on, which shuts to our neutral commerce 
important channels, left open by the adjudications of British courts, 
and particularly by the principle officially communicated by that 
Government to this, thro’ Mr. King in the year 1801. 
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According to that principle and those adjudications, the indirect 
trade thro’ our neutral ports was as free from enemy Colonies to 
every other part of the world, as to Europe; and as free to such 
Colonies, in the Articles of all other Countries, as in European 
Articles. ; 

According to the tenor of the Article, and the general prohibitory 
principle assumed by Great Britain, to which it has an implied ref- 
erence, the productions both of the Continental and of the insular 
Colonies in America, can no longer be re exported as heretofore to 
any part of Asia or Africa, or even of America; and consequently 
can no longer enter into the trades carried on, from the United 
States, to the Asiatic or African shores of the Mediterranean; nor 
to any of the places beyond the cape of Good Hope offering a market 
for them; nor finally to any other enemy or neutral Colonies in this 
quarter, to which in reason, as well as according to practice, they 
ought to be as re exportable as to the Countries in Europe to which 
such Colonies belong. 

In like manner the importations from beyond the Cape of Good 
Hope, more especially the cotton fabrics of China and India, can no 
longer be sent, as heretofore, to the West Indies, or the Spanish 
Main, where they not onły now yield a great profit to our Merchants, 
but being mixed in cargoes with the produce of this Country, facili- 
tate and encourage the trade in the latter. Besides the effect of the 
Article in abridging so materially our valuable commerce, the dis- 
tinction which it introduces between the manufactures of Europe 
and those of China and India, is charged with evils of another sort. 
In many cases it might not be easy to pronounce on the real origin 
of the Articles. It is not improbable that supposititious attempts 
also might be occasionally made by the least scrupulous traders. 
With such pretexts as these, arguing from the abuse made of less 
plausible ones, the interruptions and vexations of our trade, by the 
greedy cruizers which swarm on the ocean, could not fail to be aug- 
mented in a degree, not a little enforcing the objection to the article 
-in its present form. 

As the prohibitory principle of Great Britain does not extend to 
the case of a Colonial Trade usually open, and no judicial decision 
has professedly applied the principle to such a trade, it is a reason- 
able inference, that the Article will not be so construed as to inter- 
fere with the trade of that description, between enemy Colonies 
beyond the Cape of Good Hope, and other Countries and ports in 
that quarter. But on the other hand, it may not be amiss to guard 
against a construction of the article that would abolish the rule 
observed in the prize Courts of Great Britain, which, in the case of 
the Eastern Colonies, presumes that these ports were always open, 
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and thereby throws on the captors, instead of the claimants, the 
disadvantage of proving the fact in question. 

It is observable that the duration of this article is limited to the 
period of the present hostilities, whilst the others are to be in force 
for ten years; so that if there should be a peace and a renewal of 
the war, as is very possible, within the latter period, the onerous 
parts of the bargain would survive a part, in consideration of which 
they were assumed. Justice and reciprocity evidently require that 
the more important articles of the Treaty should be regarded as 
conditions of each other, and therefore that they should be co- 
. durable. In this point of view, you will bring the subject under 
reconsideration; and without making this particular amendment an 
ultimatum, press it with all the force which it merits. This amend- 
ment ought to be the less resisted on the British side, as it would 
still leave to that side, an advantage resulting from the nature of 
the two great objects to be attained by the United States, namely, 
the immunity of our crews, and of our neutral commerce, which are 
connected with a state of war only; whereas the stipulations, valued 
by great Britain will operate constantly throughout the period of 
the Treaty, as well in a state of peace, as in a state of war. 

Whatever term may finally be settled for the continuance of this 
regulation, it will be proper to retain the clause which saves the right 
involved in the article, from any constructive abandonment or 
abridgment. Even the temporary modification of the right, as it will 
stand without the inadmissible restrictions now in the article, is con- 
sidered as an important sacrifice on the part of the United States to 
their desire of friendly adjustment with Great Britain. To an ad- 
mission of the article with those restrictions, the President prefers 
the footing promised to the Colonial trade, by the deference of Great 
Britain for the maritime powers, and by an unfettered right of the 
United States to adapt their regulations to the course which her 
policy may take. 

That the operation of the Article in its present form, might be 
more fully understood, it was thought proper to avail the public of 
the ideas of a citizen of great intelligence and experience with respect 
to our commerce. His remarks contained in a paper herewith en- 
closed, afford a valuable elucidation of the subject. They will sug- 
gest, at the same time, some explanatory precautions worthy of at- 
tention; particularly in the case of articles, which paying no duty on 
importation into the United States, do not fall under the regulation 
of drawbacks; and in the case of securing by bond, instead of actually 
paying, the duties allowed to be drawn back. It appears by the ob- 
servations in your letter of Jan 34 that the bond was understood, as 
it surely ought to be, equivalent to actual payment. But this is a 
point so material, that it cannot be too explicitly guarded against 
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the misinterpretation of interested Cruizers, and the ignorance or 
perverseness of inferior Courts. | 


Art 8 


This article is framed with more accuracy than the 17" on the 
same subject in the Treaty of 1794, and is improved by the additional 
paragraph at the close of it. But as such general stipulations have 
not been found of much avail in practice, and as it continued to be 
the wish of the President to avoid, especially at the present juncture, 
unnecessary confirmations of the ernie that a neutral flag does 
not protect enemies property, an omission of the article is much pre- 
ferred, unless it be so varied as to be free from this objection. This 
may easily be done, by substituting a general stipulation, “that in 
all cases where vessels shall be captured or detained for any lawful 
cause, they shall be brought to the nearest or most convenient port; 
and such part only of the articles on board as are confiscable by the 
law of nations shall be made prize; and the vessel, unless by that law 
subject also to confiscation, shall be at liberty to proceed &€ ” 

There ought to be the less hesitation on the British side in making 
this change, as the article in its present form, departs from that of 
1794; and there is the more reason on our side for requiring the 
change, as the addition of “ for other lawful cause” after specifying 
the two cases of enemy’s property and contraband of war, is prob- 
ably valued by Great Britain as supporting her doctrine, and impair- 
ing ours, with respect to Colonial trade. The only case other than 
those specified, to which the right of capture is applicable, is that 
of blockades, which might have been as easily specified, as provided 
for by such a residuary phraze; and the pretext for appropriating 
this phraze to the case of the Colonial trade would be strengthened 
by the specific provision, in a subsequent article, for the case of 
blockades. 

It cannot be alleged that the specification of the two cases of 
enemy’s property and contraband of war, is necessary to prevent 
uncertainty and controversy; the United States having sufficiently 
manifested their acquiescence in these causes of capture. If there 
be a source of uncertainty and controversy, it is in the expressions 
“ other lawful cause” and “ otherwise confiscable ” and this source 
could not be increased by the change here proposed. 


Art 9 


This article is an improvement of that on the same subject in the 
Treaty of 1794; inasmuch as it excepts from the list of contraband, 
tar and pitch, when not bound to a port of naval equipment, and 
when so bound, substitutes preemption for forfeiture. It has an 
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advantage also, in the clause renouncing the principle of the British 
order of Augt 1803 against vessels returning from places, to which 
they had carried contraband of War. 

On the other hand, it would not have been unreasonable to expect 
that the British Goverment would, in a Treaty with the United 
States, have insisted on no si pulatoa less favorable, than her stipu- 
lation on the same subject, with Russia, especially as the naval stores 
exported from the United States, are equally the growth and produce 
of the Country. 

Consistency again, as well as reason evidently required, that the 
exception in favor of tar and pitch should have been extended to 
every species of naval stores, equally applicable to other uses than 
those of war, and destined to places other than those of naval 
equipment. — | 

Lastly it is observable, that even turpentine and rosin are not 
included with Tar and pitch in the favorable exceptions, tho’ of a 
character so kindred as to leave no pretext for the distinction. _ 

Neither has the British Government the slightest ground for 
regarding as a concession the stipulated immunity of a vessel, which, 
on her outward voyage, had carried contraband to a hostile port. 
The principle asserted by her order on that subject is an innovation 
against the clearest right of neutrals as recognized and enforced even 
by British Courts. The very language re the article implies that 
this is a pretence for the innovation. 

_ These considerations urge a remodification of the article, and they 
are strengthened by the great dislike of the President to formal 
regulations at this particular moment, of principles combated by 
some, and unfavorable to all neutral nations. So ineligible indeed, 
in his view, is any step tending in the least to retard the progress of 
these pr inciples, that Naval stores are to be left on a stipulated list 
of contraband, in the event only of an inflexible refusal of the British 
Government to omit them; nor are they to be retained in any event, 
without an addition or explanation that will except turpentine and 
Rosin, as well as tar and pitch, there being no plausible motive for 
the distinction ; and the quantity and value of the two former exported 
from the United States, being found, on inquiry, to make them 
of equal importance with the two latter. It can scarcely be sup- 
posed that the British Government will insist on this unwarrantable 
distinction., It is not indeed improbable, that it has been a mere 
inadvertence. Such an inference is favored by the circumstance of 
your speaking, in your comment on this article, of Tar and Turpen- 
¿ine as being the two exceptions. Whatever the true state of the 
case may be, it is thought better to omit a list of contraband alto- 
gether, than not to include in the exception from it Turpentine and 
Rosin, as well as tar and pitch. | 
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Art 10 


The abuse of blockades has been so extravagant and has produced 
so much vexation and injury to the fair commerce of the United 
States, that, as on one hand it is of great importance to find a rem- 
edy; so, on the other, it is the more necessary, that the remedy 
should be such as not itself to admit of abuse. The considerations 
which reconciled you to the tenor of the Article as at least a con- 
structive approach to a solid provision for the case, are allowed the 
weight which they justly merit; whilst the course which your dis- 
cussions took, are a proof of the exertions which were used to give 
the article a more satisfactory form. 

The failure however of the British Commissioners to substantiate 
a favorable construction of the article, by a proper explanatory let- 
ter addressed to you, with their reasons for refusing to insert in the 
Treaty a definition of blockade, justify apprehensions that the vague 
terms, which alone were permitted to compose the article, would be 
more likely to be turned against our object, by Courts and Cruisers, 
and perhaps by a less liberal Cabinet, than to receive in practice the 
more favorable construction which candor anticipated. 

The British doctrine of blockades exemplified by practice, is dif- 
ferent from that of all other nations, as well as from the reason and 
nature of that operation of war. The mode of notifying a blockade 
by proclamations and diplomatic communications, of what too is to 
be done, rather than of what in fact had been done, is more particu- 
larly the evil which is to be corrected. Against these nominal 
blockades, the article does not sufficiently close the door. The pre- 
amble itself, which refers to distance of situation, as a frequent cause 
of not knowing that a blockade exists, tho’ in one view giving the 
United States the advantage of a favorable presumption, in another 
view, Carries an admission unfavorable to our principle, which rests 
not on the distance of situation, but on the nature of the case, and 
which consequently rejects, in all cases the legal sufficiency of noti- 
fications in the British mode. The preamble is liable to the remark 
also that it separates our cause from the common one of neutral 
nations in a less distant situation, and that the principle of it, may 
even be pleaded against us in the case of blockades in the West Indies. 
These considerations would have been outweighed by the advantage 
of establishing a satisfactory rule on this subject, in favor of our 
trade; but without such a provision in the article, it is thought less 
advisable to retain it, than to trust to the law of blockades as laid 
down by all writers of authority, as supported by all treaties which 
define it, and more especially as recognized and communicated to 
the United States by the British Government thro’ its Minister 
here, in --------—- last; not to mention the influence which the 
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course of events, and the sentiments of the Maritime Nations in 
friendship with Great Britain may have in producing a reform on 
this subject. 

The last paragraph tho’ subjecting persons in Civil as well as mili- 
tary service of an enemy, to capture, in our vessels, may prove a 
valuable safeguard to ordinary passengers and Mariners, against the 
wrongs which they now frequently experience, and which affect the 
vessel as well as themselves. 


I have [etc.] JAMES MADISON 


| 53 
The Secretary of State (Madison) to the British Minister (Erskine)? 


WASHINGTON, March 25, 1808. 
Sir: 


I touch, sir, with reluctance, the question on which of the belliger- 
ent sides the invasion of neutral rights had its origin. As the United 
States do not acquiesce in these invasions by either, there could be no 
plea for involving them in the controversy. But as the British orders 
have made the decree of France, declaring, contrary to the law of 
nations, the British islands in a state of blockade, the immediate 
foundation of their destructive warfare on our commerce, it belongs 
to the subject to remind your Government of the illegal interruptions 
and spoliations suffered, previous to that decree, by the neutral com- 
merce of the United States, under the proceedings of British cruisers 
and courts, and, for the most part, in consequence of express orders 
of the Government itself. Omitting proofs of inferior note, I refer 
to the extensive aggressions on the trade of the United States, 
founded on the plea of blockades, never legally established according 
to recognised definitions, to the still more extensive violations of our 
commerce with ports of her enemies not pretended to be in a state of 
blockade, and to the British order of council issued near the com- 
mencement of the existing war. This order, besides its general inter- 
polation against the established law of nations, is distinguished by a 
special ingredient, violating that law as recognised by the course of 
decisions in the British courts. It subjects to capture and condemna- 
tion all neutral vessels returning with lawful cargoes, on the sole 
consideration that they had in their outward voyage deposited con- 
traband of war at a hostile port. 


*Ms. copy missing from Department files; printed in American State Papers, 
Foreign Relations, vol. 11, pp. 210-213. 
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If the commerce of the United States could, therefore, in any 
case, be reasonably made the victim and the sport of mutual charges 
and reproaches between belligerent parties, with respect to the pri- 
ority of their aggressions on neutral commerce, Great Britain must 
look beyond the epoch she has chosen for illegal acts of her ad- 
versary, in support of the allegation on which she founds her re- 
tahating edicts against our commerce. 

But the United States are given to understand that the British 
Government has, as a proof of its indulgent and amicable disposi- 
tion towards them, mitigated the authorized rigor it might have 

given to its measures, by certain exceptions peculiarly favorable 
to the commercial interests of the United States. 

I forbear, sir, to express all the emotions with which such a lan- 
guage, on such an occasion, is calculated to inspire a nation which 
cannot for a moment be unconscious of its rights, nor mistake for 
an alleviation of wrongs regulations, to admit the validity of which 
would be to assume badges of humiliation never worn by an inde- 
pendent Power. 

The first of these indulgencies is a commercial intercourse with 
the dependencies of the enemies of Great Britain, and it is consid- 
ered as enhanced by its being a deviation, in favor of the United 
States, from the ancient and established principle of maritime law, 
prohibiting altogether such an intercourse in time of war. 

Surely,. sir, your Government, in assuming this principle in such 
terms,-in relation to the United States, must have forgotten their 
repeated and formal protests against it, as these are to be found 
in the discussions and communications of their minister at London, 
as well as in explanations occasionally made on that subject to the 
British representative here. But permit me to ask more particu- 
larly, how. it could have happened that the principle is character- 
ized as an ancient and established, one? I put the question the 
more freely, because it has never been denied that the principle, as 
asserted by your Government, was, for the first time, introduced 
during the war of 1756. It is, in fact, invariably cited and de- 
scribed in all judicial and other official transactions, “as the rule 
of 1756.” It can have no pretension, therefore; to the title of an 
ancient rule. 

_And, instead of pans an éseablined rule or principle, it is well 
known that Great Britain is the only nation that has acted upon, 
or otherwise given a sanct:on to it. Nay, it is not even an estab- 
lished principle in the practice of Great Britain herself.. When first 
applied in the war of 1756, the legality of a neutral trade with 
enemies’ colonies was not contested by it. In certain cases only of 
the colonial trade, the allegation was, that the presumptive evidence 
arising from circumstances against the bona fide neutrality of the 
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ownership justified the condemnation as of enemies’ property. If 
the rule of condemnation was afterwards, during that war, converted 
into the principle now asserted, it could not possibly have been in 
operation, in its new shape, more than a very few years. During 
the succeeding war of 1778, it is admitted by every British authority, 
that the principle was never brought into operation. It may be 
regarded, in fact, as having been silently abandoned. And within 
the period of war, since its commencement in 1793, the manner in 
which the principle has been alternately contracted and extended, 
explained sometimes in one way, sometimes in another, rested now 
on this foundation, now on that, is no secret to those who have at- 
tended to its history and progress in the British orders of council 
- and the British Courts of Admiralty. 

With the exception, therefore, of a period, the last in modern times 
from which authentic precedents of maritime law will be drawn, 
and throughout which the United States, more interested in the 
question than any other nation, have uniformly combated the inno- 
vation, the principle has not in the British tribunals been in opera- 
tion for a longer term than three, four, or five years, whilst in no 
others has it ever made its appearance, but to receive a decision 
protesting against it. 

Such is the antiquity, and such the authority, of a principle, the 
deviations from which are held out as so many favors consoling the 
United States for the wide spread destruction of their legitimate 
commerce.? 


Ihave [ete.] l James MADISON 


54 


nee Secretary of State (Smith) to the Minister to the Portugues 
Court in Brazil (Sumter)? | 


WasHinaton, August 1, 1809. 


Sır: Your Commission as Minister Plenipotentiary to His Royal 
Highness the Prince Regent of Portugal having already been sent 
to you, I have now the honor to forward to you your letter of 
credence. 

That you may be full apprized of the situation of our affairs in 
the Brazils, it is proper to mention that as soon as it was understood 
that the Prince Regent had arrived in his american dominions, the 
late President of the United States, anxious to preserve the friendly 

1? For a further exposition of Madison’s view on this principie see An Ezami- 
nation of the British Doctrine, Which Subjects to Capture a Neutral Trade, 


not Open in Time of Peace, which he published anonymously in 1806. 
MS., Instructions to United States Ministers, vol. VI, pp. 50-54. 
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relations which had so long and so advantageously existed between 
the two Governments, sent Henry Hill Esq" to Rio Janeiro, to de- 
liver a letter which he had written to the Prince, congratulating him 
on his arrival in our Western Hemisphere, and assuring him of the 
most friendly dispositions on the part of this Government. 


It will be your duty while you remain in Brazil to cultivate the 
good dispositions of the Prince Regent towards the United States 
by assuring him of their sensibility to all the marks of his friend- 
ship and of the value they place on it; by explaining to him the 
pacific and just principles which form the basis of their policy; and 
by developing their ideas in relation to national rights, As it is. 
considered of importance that the Government of Brazil should be 
brought to think and act with us on the subject of neutral rights, 
the President desires that you will on fit occasions bring the subject 
before them in such a way as to let them see the deep interest which 
they have in it. 

To enable you to enter into the necessary planae you are 
furnished with—copies of the documents which from time to time 
have been laid before Congress, and to these are added a few copies 
of a printed examination of the doctrine asserted by Great Britain 
as the basis of her warfare on neutral commerce. It may not how- 
ever, be i improper here to observe that the neutral right having the 
first place in the wishes of the United States is that which is violated 
by the British principle subjecting to capture every trade opened by 
a belligerent to a neutral nation during War. It will be recollected 
that this right stands foremost in the list comprized in the two 
plans of armed neutrality in 1780 & 1800. In general it is to be un- 
derstood that the United States are friendly to the principles of 
those Conventions, and would see with pleasure all of them effec- 
tually and permanently recognized as principles of the established 
law of nations. . 

The ideas of this Governnient would extend even further in re- 
lation at least to contraband of War; the list of which, as retained 
by those Conventions and as limited by the generality of modern 
Treaties, is a source and a pretext for much vexation to the com- 
merce of neutrals, whilst it is of little real importance to the belliger- 
ent parties. The reason is obvious. In the present state of the Arts 
throughout Europe every nation possesses or may easily possess 
within itself the faculty of supplying all the ordinary munitions 
of War. Originally the case was different and for that reason only, 
it would seem, that the articles in question were placed on the 
contraband list. The articles which alone fall within the original 
reason are naval stores, and if these are expunged from the list of 
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contraband, it is obvious that an abolition of the list altogether 
would be a change in the law of nations to which little objection 
ought to be made. 

On the subject of free ships free goods, the United States cannot 
with the same consistency as some other nations maintain the prin- 
ciple as already a part of the law of nations, having on one occasion 
admitted and on another stipulated the contrary. They have how- 
ever invariably maintained the utility of the principle and whilst 
. as a pacific and neutral nation they have as great an interest in 
the due establishment of it as any nation whatever, they may with 
perfect consistency promote such an extension of neutral rights. 

The United States cannot but befriend as favorable to the interest 
and security of neutral Commerce, the claim in relation to Convoys, 
advanced by the Armed neutrality of 1800. Yet the plausible objec- 
tions made to it, in its indefinite extent by Great Britain, and her 
probable inflexibility in the objections, would induce them to adopt 
the modification admitted by Russia in the Treaty of June 1801. 


I have [ete] -_ R. Smiru 
55 
T'he Secretary of State (Smith) to the Minister in Russia (J. Q. 
Adams)! 


Wasuineton, February, 1811. 


Sm: The suggestion of the propriety of forming at this time a 
Commercial Treaty between the United States and Russia, contained 
in your despatch of the has drawn the particular atten. 
tion of the President to the subject, and he authorizes you to concert 
with the Russian Government such a Treaty accordingly. A formal 
power for the purpose will hereafter be forwarded. Your general 
power will suffice for all the steps preparatory to a final and formal 
signature. 

At the commencement of your negotiation with the Minister whom 
the Emperor of Russia may appoint to confer with you upon the 
occasion, you are to explain, with frankness and sincerity the liberal 
sentiments with which this Government is truly animated in rela- 
tion to commerce, seeking in its arrangements with foreign powers on 
that head nothing more than a just reciprocity, such as will opena a 
fair field for honest industry and enterprize. 

You will be able to collect, from the accompanying heads of a 
Treaty (which are to be considered as part of your instructions) the 


1 MS., Instructions to United States Ministers, vol. vIr, pp. 149-154. 


276 POLICY TOWARD MARITIME COMMERCE IN WAR 


general views of the President, with respect to the leading: points 
which will present themselves for your consideration. 

It is preferred, that on all subjects peculiarly connected with the 
commerce of the two Countries, they should be placed, with respect 
to the intercourse of their Citizens and subjects, respectively, on the 
footing of the most favored; rather than that a specification of 
particulars, connected therewith should be made in the Treaty. -A 
preference is given to that form, as, for the present at least, best 
suited to a commercial arrangement. I have, therefore, under the 
third head, grouped the principal points which you are to embrace 
in a provision of the kind prescribed. You will, of course, include 
such others, as your knowledge and reflection may suggest to you as 
proper to be comprized within such an arrangement. The form, 
however, is liable to difficulties in practice, from the perplexity in 
ascertaining the equivalent to be given in cases where a privilege is 
granted by one of the contracting parties to another nation, in 
exchange for some favor which the other contracting party cannot 
specifically give; to obviate which, as far as practicable, you will 
introduce an article similar to that under the fourth head. 

The definition of a blockade under the 7 head is taken verbatim 
from a definition of a blockade contained in an order from the 
Lords of the British Admiralty to Commodore Hood, which order 
was communicated to this Government on the 12** April 1804 by 
M: Merry, the Minister of His Britannic Majesty then resident at 
Washington. A copy of M! Merry’s letter to M! Madison, and 
of the accompanying Admiralty order, is herewith forwarded to 
you; and, as the doctrine it inculcates is at once consonant to the 
law of nations, and as salutary for the interests of Russia as for 
those of the United States, it is believed you will find no difficulty 
in the incorporation of the definition in the contemplated Treaty. 


I have [ete.] | o | R. Surra — 


[Enclosure—Pxtract] 
H eads of a Treaty between the United States and Russia 


q Trade only to be interdicted with enemies ports strictly block- 
aded, and to prevent all misunderstanding on this head, no port 
or placa is to be considered blockaded, unless in respect of par- 
ticular ports which may be actually invested by a competent naval 
force, and vessels bound to such ports are not then to be captured 
unless they shall have been previously warned not to enter them. 
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--8 War carried on by either of the parties with a third power. 
not to affect the freedom of trade between the party remaining 
neuter and the belligerent, except in blockades as aforesaid. The 
vexatious stipulation with respect to contraband to be omitted, be- 
cause,-as M! Madison observes (in his letter of instructions to 
Mess"! Monroe & Pinkney under date of 17th May 1806) “In the 
present state of the arts in Europe with the intercourse by land no 
nation at war with [Russia] * can be much embarrassed by leaving 
those particular [contraband] + articles subject to maritime captures. 
Whilst belligerent nations therefore, have little interest in the lim- 
ited right against contraband, it imposes on neutrals all the evils 
resulting from suspicious and vexatious searches, and from questions 
incident to the terms used in the actual enumeration ”. Setting the 
example may not be objectionable to Russia, and it would be a step 
towards success. 

9 Trade on the coasts of the Pacific Ocean, with the Indian 
Tribes, who may be under the controul of the Russian Government, 
to be allowed to Citizens of the United States on such terms as it 
is permitted to nations the most favored by Russia; and with re- 
spect to independent tribes of Indians, the Citizens of the United 
States not to be molested in trading with them except in fire arms 
and ammunition. [This is reconcilable with the abolition of contra- 
band in general, on the ground that the Indians cannot otherwise 
supply themselves]? And this exception only to prevail during an 
actual war of such tribes with Russia. As there would be some 
difficulty in drawing a line of territorial limits in that quarter at 
present, trade to be permitted on a footing mutually liberal, until 
measures can be taken to fix the precise boundaries. Meanwhile 
all the disputes arising to be amicably adjusted by the two Govern- 
ments on the basis of equitable principles. 


k 56 
Message of President Madison to Congress, June 1, 1812? 


[Extract] 


Under pretended blockades, without the presence of an adequate 
‘force and sometimes without the practicability of applying one, our 
commerce has been plundered in every sea, the great staples of our 
country have been cut off from their lepitimate markets, and a 
destructive blow aimed at our agricultural and maritime interests. 
In aggravation of these predatory measures they have been consid- 


- * Brackets appear in file copy. 
* James D. Richardson, ed., A Compilation of the Messages and Papers of the 
Presidents, vol. 1, pp. 499-505. 
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ered as in force from the dates of their notification, a retrospective 
effect being thus added, as has been done in other important cases. 
to the unlawfulness of the course pursued. And to render the out- 
rage the more signal these mock blockades have been reiterated and 
enforced in the face of official communications from the British 
Government declaring as the true definition of a legal blockade “ that 
particular ports must be actually invested and previous warning 
given to vessels bound to them not to enter.” | 

Not content with these occasional expedients for laying waste our 
neutral trade, the cabinet of Britain resorted at length to the sweep- 
ing system of blockades, under the name of orders in council, which 
has been molded and managed as might best suit its political views, 
its commercial jealousies, or the avidity of British cruisers. 

To our remonstrances against the complicated and transcendent 
injustice of this innovation the first reply was that the orders were 
reluctantly adopted by Great Britain as a necessary retaliation on 
decrees of her enemy proclaiming a general blockade of the British 
Isles at a time when the naval force of that enemy dared not issue 
from his own ports. She was reminded without effect that her 
own prior blockades, unsupported by an adequate naval force actu- 
ally applied and continued, were a bar to this plea; that executed 
edicts against millions of our property could not be retaliation on 
edicts confessedly impossible to be executed; that retaliation, to be 
just, should fall on the party setting the guilty example, not on an 
innocent party which was not even chargeable with an acquiescence 
in it. 

When deprived of this flimsy veil for a prohibition of our trade 
with her enemy by the repeal of his prohibition of our trade with 
Great Britain, her cabinet, instead of a corresponding repeal or a 
practical discontinuance of its orders, formally avowed a deter- 
mination to persist in them against the United States until the 
markets of her enemy should be laid open to British products, thus 
asserting an obligation on a neutral power to require one belliger- 
ent to encourage by its internal regulations the trade of another 
belligerent, contradicting her own practice toward all nations, in 
peace as well as in war, and betraying the insincerity of those pro- 
fessions which inculcated a belief that, having resorted to her 
orders with regret, she was anxious to find an occasion for putting an 
end to them. 

Abandoning still more all respect for the neutral rights of the 
United States and for its own consistency, the British Government 
now demands as prerequisites to a repeal of its orders as they relate 
to the United States that a formality should be observed in the 
repeal of the French decrees nowise necessary to their termination 
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nor exemplified by British usage, and that the French repeal, besides 
including that portion of the decrees which operates within a terri- 
torial jurisdiction, as well as that which operates on the high seas, 
against the commerce of the United States should not be a single 
and special repeal in relation to the United States, but should be 
extended to whatever other neutral nations unconnected with them 
may be affected by those decrees. And as an additional insult, they 
are called on for a formal disavowal of conditions and pretensions 
advanced by the French Government for which the United States are 
so far from having made themselves responsible that, in official ex- 
planations which have been published to the world, and in a cor- 
respondence of the American minister at London with the British 
minister for foreign affairs such a responsibility was explicitly and 
emphatically disclaimed. 

It has become, indeed, sufficiently certain that the commerce of the 
United States is to be sacrificed, not as interfering with the belligerent 
rights of Great Britain; not as supplying the wants of her enemies, 
which she herself supplies; but as interfering with the monopoly 
which she covets for her own commerce and navigation. She carries 
on a war against the lawful commerce of a friend that she may the 
better carry on a commerce with an enemy—a commerce polluted by 
the forgeries and perjuries which are for the most part the only pass- 
ports by which it can succeed. 

Anxious to make every experiment short of the last resort of in- 
jured nations, the United States have withheld from Great Britain, 
under successive modifications, the benefits of a free intercourse 
with their market, the loss of which could not but outweigh the 
profits accruing from her restrictions of our commerce with other 
nations. And to entitle these experiments to the more favorable 
consideration they were so framed as to enable her to place her 
adversary under the exclusive operation of them. To these appeals 
her Government has been equally inflexible, as if willing to make 
sacrifices of every sort rather than yield to the claims of justice or 
renounce the errors of a false pride. Nay, so far were the at- 
tempts carried to overcome the attachment of the British cabinet 
to its unjust edicts that it received every encouragement within 
the competency of the executive branch of our Government to ex- 
pect that a repeal of them would be followed by a war between 
the United States and France, unless the French edicts should also 
be repealed. Even this communication, although silencing forever 
the plea of a disposition in the United States to acquiesce in those 
edicts originally the sole plea for them, received no attention. 

If no other proof existed of a predetermination of the British 
Government against a repeal of its orders, it might be found in the 
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correspondence of the minister plenipotentiary of the United States 
at London and the British secretary for foreign affairs in 1810, on 
the question whether the blockade of May, 1806, was considered as 
in force or as not in force. It had been ascertained that the French 
Government, which urged this blockade as the ground of. its. Berlin 
decree, was willing in the event of its removal to repeal that decree, 
which, being followed by alternate repeals of the ‘other offensive 
edicts, might abolish the whole system on both sides. This inviting 
opportunity for accomplishing an object so important to the United 
States, and professed so often to be the desire of both the belliger- 
ents, was made known to the British Government. As that Govern- 
ment admits that an actual application of an adequate force is 
necessary to the existence of a legal blockade, and it was notorious 
that if such a force had ever been applied its long discontinuance 
had annulled the blockade in question, there could be no sufficient 
objection on the part of Great Britain to a formal revocation of it, 
and no imaginable objection to a declaration of the fact that. the 
blockade did not exist. The declaration would have been consistent 
with her avowed principles of blockade, and would have enabled the 
United States to demand from France the pledged repeal of her 
decrees, either with success, in which case the way would have been 
opened for a general repeal of the belligerent edicts, or without 
success, in which case the United States would have been justified 
in turning their measures exclusively against France. The British 
Government would, however, neither rescind the blockade nor declare 
its nonexistence, nor permit its nonexistence to be inferred and 
affirmed by the American plenipotentiary. On the contrary, by 
representing the blockade to be comprehended in the orders in 
council, the United States were compelled so to regard it in- their 
subsequent proceedings. 


D7 
Instructions of Pr esident Madison to Commanders of Private 
Armed Vessels, 1812 * 


[Extract] 


1. The tenor of your commission under the act of congress, en- 
titled, “ an act concerning letters of marque, prizes and prize goods,” 
a copy of which is hereto annexed, will be kept constantly in your 
view. The high seas, referred to in your commission, you will 
understand generally, to refer to low-water mark; but with the 
exception of the space within one league, or three miles, from the 
shore of countries at peace both with Great Britain and the United 


12 Wheaton, Appendix 80-81. 
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States. You may nevertheless execute your commission within that 
distanee of the shore of a nation at war with Great Britain, and 
éven ‘on the waters within the jurisdiction of such nation, if per- 
mitted so to do. 

.2. You are to pay the. strictest regard to the rights of neutral 
powers, and the usages of civilized nations; and in all your proceed- 
ings towards neutral vessels, you are to give them as little molestation 
or interruption as will consist with the right of ascertaining their 
neutral character, and of detaining and bringing them in for regular 
adjudication, in the proper cases.1 You are particularly to avoid 
even the appearance of using force or seduction, with a view to de- 
prive such vessels of their crews or of their passengers, other than 
persons in the military service of the enemy. 

: 3. Towards enemy vessels and their crews, you are to proceed, in 
exercising the rights of war, with all the justice and humanity which 
characterize the nation of which you are members. 


58 


The Serii of State (Monroe) to the Peace Commissioners 
cs J. Q. Adams, Bayard)? 


WasHINnaTon, April 15, 1813. 


GENTLEMEN: I had the honor on the ult? to receive 
from M Adams two Letters, one bearing date on the 30t? September, 
and the other on the 17% October last communicating the overture of 
the Emperor of Russia to promote peace by his friendly mediation, 
between the United States and Great Britain. On the day follow- 
ing, M! Daschkoff, the Russian Minister, made a similar communica- 
tion to this Department. The subject kasi in consequence been duly 
considered, and I have now to make known to you the result. 

The President has not hesitated to accept the mediation of Russia, 
and he indulges a strong hope, that it will produce the desired effect. 
It is nat known that Great Britain has acceded to the proposition, 
but it is presumed that she will not decline it. The President thought 
it: „improper to postpone his deçision, until ‘he should hear of that 
åf thé British Government. Sincerely desirous of peace, he has been 
willing to avail himself of every opportunity which might tend to 
promote it, on. just and honorable conditions, and in accepting this 
Overture he has been particularly gratified to evince, by the manner 
of it, the distinguished consideration which the United States enter- 
tain for the Emperor Alexander. Should the British Government 


r. 


* Instructions to naval commanders were also general in nature and included 
a P that the commanders wẹre entitled to “every Belligerent right”, 
(M.S.. Navy Department, Letters to Officers, Ships of War, vol. x, p. 61. 
$ M.S., Instructions to United States Ministers, vol. VII, pp. 238-270: printed 
in American State Papers, Foreign Relutions, vol. 111, pp. 695-700. 
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accept the mediation, the negotiation to which it leads will be held at 
St Petersburg. The President commits it to you, for which a Com- 
mission is inclosed, and he has appointed Mr Harris, Secretary of 
the Mission. 

The impressment of our Seamen and illegal Blockades, as EA 
fied more particularly in the Orders in Council, were the principle 
causes of the War. Had not Great Britain persevered obstinately in 
the violation of these important rights, the War would not have been 
declared. It will cease, as soon as these rights are respected. 


If the British Government accepts the mediation of Russia, with a 
sincere desire to restore a good intelligence between the two Coun- 
tries, it may be presumed that a fair opportunity will be afforded 
for the arrangement of many other important interests, with ad- 
vantage to both parties. The adjustment of the controversy relating 
to Impressment only, though very important, would leave much 
unfinished. Almost every neutral right has been violated, and its 
violation persisted in to the moment that War was declared. The 
President sincerely desires, and it is doubtless for the interest of 
Great Britain to prevent the like in future. The interposition of the 
Emperor of Russia to promote an accommodation of these differ- 
ences is deemed particularly auspicious. Knowing their origin, he 
would naturally seek a complete and permanent remedy to them, 
consistent with his own principles and fame. It may also be reason- 
ably presumed, that Great Britain herself will see the advantage of 
adopting a more just and enlarged policy towards neutral powers. 
Her Cabinet must be aware that it will be difficult to preserve peace, 

especially after the relations of the moment subside, with Russia and 
_ the other Baltic Powers as well as with the United States, if a satis- 
factory arrangement be not made with them respecting neutral 
rights. It must be equally so, of the tendency which the unjust and 
extravagant pretensions heretofore maintained by Great Britain 
could not fail to have, to incline all neutral powers, in every War, to 
the scale of her adversary. 

A strong hope is, therefore, entertained, that full powers will be 
given to the British Commissioners, to arrange all these grounds of 
controversy in a satisfactory manner. In entering on this interest- 
ing part of your duty, the first object which will claim your atten- 
tion is, that of Blockade. The violation of our neutral rights by 
illegal Blockades, carried to an enormous extent by Orders in Coun-, 
cil, was a principal cause of the War. These Orders however, and 
with them the blockade of May 1806, and, as is understood, all other 
illegal Blockades, have been repealed, so that that cause of War has 
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been removed. All that is now expected is, that the British Gov- 
ernment will unite in a more precise definition of blockade, and in 
this no difficulty is anticipated; for having declared that no blockade 
would be legal, which was not supported by an adequate force, and 
that the blockades which it might institute, should be supported by 
an adequate force, there appears to be according to the just inter- 
pretation of these terms, no difference of opinion on the subject. 

The British Government has recently, in two formal acts, given 
definitions of blockade, either of which would be satisfactory. The 
first is to be seen in a Communication from M! Merry to this De- 
partment bearing date on the 12t: of April 1804. The following 
are the circumstances attending it. Commodore Hood the Com- 
mander of a British Squadron in the West Indies in 1803. having 
declared the Islands of Martinique and Guadaloupe in a state of 
Blockade, without applying an adequate force to maintain it, the 
Secretary of State remonstrated against the illegality of the meas- 
ure, which remonstrance was laid before the Lords Commissioners 
of the admiralty in England, who replied “ that they had sent orders, 
“not to consider any Blockade of those Islands as existing unless in 
“respect of particular Ports, which might be actually invested, and 
“then not to capture Vessels, bound to such Ports, unless they shall 
“previously have been warned not to enter them”. The second 
definition is to be found in a Convention between Great Britain 
& Russia in June 1801, 4'" Section of the 3"? Article, which declares 
“that in order to determine what characterises a blockaded Port, 
“that denomination is given only to a Port where there is by the 
“disposition of the power which attacks it, with Ships stationary 
“or sufficiently near, an evident danger in entering”. The Presi- 
dent is willing for you to adopt either of these definitions, but pre- 
fers the first as much more precise and determinate; and when it is 
considered that it was made the criterion by so formal an act, be- 
tween the two Governments, it cannot be presumed that the British 
Government will object to the renewal of it. Nothing is more nat- 
ural, after the differences which have taken place between the two 
Countries, on this and other subjects, and the departure from this 
Criterion by Great Britain, for reasons which are admitted by her 
no longer to exist, than that they should, on the restoration of a 
good understanding, recur to it again. Such a recurrence would be 
the more satisfactory to the President, as it would afford a proof 
of a disposition in the British Government, not simply to compro- 
mise a difference, but to reestablish sincere friendship between the 
two Nations. 

An interference with our Commerce between enemy Colonies and 
their parent Country was among the first violations of our neutral 
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rights, committed by Great Britain in her present War with France: 
It took place in 1805, did extensive injury and produced -universal 
excitement. In securing us against a repetition of it, you will attend 
to an Article of the Convention between Russia and Great Britain, 
entered into on the day of 1801, to the 11% 
Article of the project of a Treaty with Great Britain that was 
signed by M! Monroe and M: Pinkney on the 315! Dect 1896, and 
to the instructions from this Department, relating to that: Article 
of the 20'* May 1807. The capture by Great Britain of almost all 
the Islands of her Enemies, diminishes the importance of any. regu- 
lation of this subject; but as they may be restored by a Treaty of 
Peace, it merits particular attention: It being understood, however, 
that unless such a trade can be obtained in a proper extent and 
without a relinquishment of the principle contended for by the United 
States, it will be best that the Treaty be silent on the subject. 

A dispesition has been shewn by the British Government to extend 
this principle so far as to inhibit a trade to neutrals even between a 
power at peace with Great Britain and her Enemy, as for example 
between China & France. The absurdity of this pretension may 
prevent its being hereafter advanced. It will not, however, be 
unworthy of your attention. 

By an Order of the British Government in 1803, British Cruisers 
were authorized to take neutral Vessels laden with innocent articles, 
on their return from an enemy’s Port, on the pretence that they had 
carried to such Port contraband of War. . This Order is directly 
repugnant to the Law of Nations, as the circumstance of. having 
contraband articles on board bound to an Enemy’s port, is. the only 
legal ground of seizure. The claim was relinquished by the British 
Government in the 9? Article of the project above recited, you will 
endeavour in like manner, to provide against it. It is the practice 
of British Cruizers to compel the Commanders of neutral Vessels 
which they meet at Sea, either to board them in person with their 
papers, or to send their papers on board in their own boats by an 
Officer. The injustice and irregularity of this procedure need not 
be mentioned. You will endeavour to suppress it in the manner 
proposed in the third Article of a project communicated to M! 
Monroe at London in his instructions of the 5 of January 1804, 
You will endeavour likewise to restrict contraband of War, as 
much as in your power, to the list contained in the 4‘ article of 
that project. 

The pretension of Great Britain to interdict the passage of 
neutral Vessels with their Cargoes from one Port to another Port 
of an Enemy, is illegal and very injurious to the Commerce of 
neutral Powers. Still more unjustifiable is the attempt to interdict 
their passage from a Port of one independent Nation to that of 


DOCUMENTS | 285 


another, on the pretence that they are both Enemies. You will 
endeavour to obtain, in both instances, a security for the neutral 
right.. 

Upon the whole subject I have to observe, that your first Tity will 
be to conclude a peace with Great Britain, and that you are author- 
ised to do it, in case you obtain a satisfactory stipulation against 
impressment, one which shall secure, under our flag, protection to the 
Crew. The manner in which it may be done has been already stated, 
with the reciprocal stipulations which you may enter into, to secure 
Great Britain against the injury of which she complains. If this 
encroachment of Great Britain is not provided against, the United 
States have appealed to arms in vain. If your efforts to accomplish 
it should fail, all further negotiations will cease, and you will return 
homie without delay. It is possible that some difficulty may occur, in 
arranging this article, respecting its duration. To obviate this the 
President is willing that it be limited to the present War in Europe. 
Resting as the United States do, on the solid ground of right, it is 
not presumable that Great Britain, especially after the advantage she 
may derive from the arrangement proposed, would ever revive her 
pretension. In forming any stipulation on this subject, you will be 
careful not to impair by it the right of the United miele, or to 
sanction the principle of the British claim. 

It is deemed highly important, also, to obtain a definition of the 
neutral rights which I have brought to your view, especially of 
blockade, and in the manner suggested, but it is not to be made an 
indispensable condition of peace. After the repeal of the orders in 
council, and other illegal Blockades, and the explanations attending 
it, it is not presumable that Great Britain will revive them. Should 
she do it, the United States will always have a corresponding resort 
in their own hands. You will observe in every case, in which you 
may not be able to obtain a satisfactory definition of the neutral 
right, that you enter into none respecting it. 


In discharging the duties of the trust committed to you the Presi- 
dent desires that you will manifest the highest degree of respect for 
the Emperor of Russia, and confidence in the integrity and impar- 
tiality of his views. In arranging the question of impressment, and 
every question of impressment, and every question of neutral right, 
you will explain to his Government, without reserve, the claims of 
the United States, with the ground on which they severally rest. 
It is not duubted that from a conduct so frank and honorable the 
most beneficial effect will result. There is not a single interest 
which you have to arrange in which Russia and the other Baltic 
powers may not be considered as having a common interest with 
the United States. It is not to be presumed that the Emperor of 
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Russia will wish the United States to make concessions which, are 
to operate to his own disadvantage. 

It has been intimated by our Commercial Agent at Stockholm, 
that the Crown Prince of Sweden is disposed to promote by his. 
good offices, a peace between the United States and Great Britain, 
and that he did not hesitate to disapprove the British practice of 
impressment, with the extraordinary claim set up by Great Britain 
to the right of search in foreign Vessels for British Seamen. This 
favorable disposition of Sweden is an interesting circumstance, and 
a knowledge of it may be useful in your negotiations. The Presi- 
dent has it in contemplation to send a Minister to Sweden imme- 
diately after the meeting of Congress. 

I shall conclude by remarking that a strong hope is entertained 
that this friendly mediation of the Emperor Alexander will form 
an epoch in the relations between the United States and Russia 
which will be extensively felt and be long and eminently dis- 
tinguished by the happy consequences attending it. Since 1780 Rus- 
sia has been the pivot on which all questions of neutral right have 
essentially turned. Most of the Wars which have disturbed the 
World in modern times have originated with Great Britain and 
France. These wars have affected distant Countries, especially in 
their character as neutrals, and very materially the United States 
and Russia, who took no part in promoting them, and had no in- 
terest in the great objects of either power. A good intelligence 
between the United States and Russia respecting neutral rights, 
may have an important influence in securing them from violation, 
in any future War and may even tend to prevent War, to the ad- 
vantage of all Nations. The opportunity afforded by this media- 
tion to explain fully to the Government of Russia the just views 
and concurring policy of the United States will, it is presumed, 
contribute much to the establishment of such an understanding, 
and in that respect will merit your particular attention. 

I have [etc. | Ja? Monror 
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The Secretary of State (Monroe) to the Peace Commissioners 
(Gallatin, J. Q. Adams, Bayard)? 


WasHINGTON, April 27, 1813. 


GENTLEMEN: The President presuming that the mediation of the 
Emperor of Russia may afford a favorable opportunity for improv- 
ing our relations with Russia herself is disposed to avail himself of 
it, so far as it may be done to the mutual advantage of both Coun- 


_?MS., Instructions to United States Ministers, vol. vu, pp. 277-278, 
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tries. With this view, he has thought it proper, to authorise you, 
to enter into a Treaty of amity and Commerce with that power. 


_A good intelligence between the United States and Russia respect- 
ing neutral rights, is an object of the highest importance. It is 
believed that it would produce the most beneficial effect on the in- 
terests of both Countries and indeed of all other commercial Nations. 
The present mediation is considered peculiarly auspicious to such 
an event. A violation of our neutral rights was among the princi- 
pal causes of the War with England. In promoting peace those 
rights will come into view, on each of which the Government of 
Russia will form and probably express an opinion. It is not doubted 
that the opinion thus expressed will be such as might be expected 
from the Emperor, correct and sound in itself and such as ought 
to be satisfactory to every other power. 

Whatever stipulations you may enter into with Russia on the 
subject of neutral rights you will be careful not to commit the 
United States in any way to maintain and enforce those rights on 
other powers, or to prolong the present War with Great Britain. 

I have [etc.] JAMES MONROE 
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Proclamation Regarding the British Blockade of the Atlantic Coast 
of the United States, June 29, 1814+ 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA 


A PROCLAMATION 


Wuenreas it is manifest that the Blockade, which has been pro- 
claimed by the Enemy, of the whole Atlantic Coast of the United 
States, nearly two thousand miles in extent, and abounding in 
ports harbours and navigable inlets, cannot be carried into effect, 
by any adequate force,, actually stationed for the purpose; and it 
is rendered a matter of certainty and notoriety, by the multiplied 
and daily arrivals and departures of the public and private armed 
vessels of the United States, and of other vessels, that no such 
adequate force has been so stationed: And whereas a Blockade thus 
destitute of the character of a regular and legal blockade as defined 
and recognized by the established law of Nations, whatever other 
purposes it may be made to answer, forms no lawful prohibition 
or obstacle to such neutral and friendly vessels, as may chuse to 
visit and trade with the United States; and whereas it accords with 


*MS., Proclamations, 1791-1861, p. 17. 
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the interest and the amicable views of the United States, to favor 
and promote, as far as may be, the free and mutually beneficial 
commercial intercourse of all friendly nations disposed to engage 
therein, and with that view to afford to their vessels destined to 
the United States, a more positive and satisfactory security against 
all interruptions molestations or vexations. whatever, from the 
Cruisers of the United States: Now be it known that. I James 
Madison, President of the United States of America, do by this my 
Proclamation, strictly order and instruct all the public armed vessels 
of the United States, and all private armed vessels commissioned as 
privateers, or with letters of marque and reprisal, not to interrupt 
detain or otherwise molest or vex, any vessels whatever belonging 
to neutral powers or the subjects or citizens thereof, which vessels 
shall be actually bound and proceeding to any port or place within 
the jurisdiction of the United States; but on the contrary to render 
to all such vessels all the. aid and kind ome which they may need 
or require. 

Given under my hand and the seal of the United States at the 
| City of Washington the twenty ninth day of June in the 

[seat] year one thousand eight hundred and fourteen, and of 

the Independence of the United States the thirty eight 
JAMES MADISON 
By the President 
Jas MONROE 
Secretary of State 
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Opinion of the United States Supreme Court in the Case of “The 
Nereide ”, March 11, 1815? 


MARSHALL, Cu. J. after stating the facts of ve case delivered the 
opinion of the court as follows: 


9. Does the treaty between Spain and the United States subject 
the goods of either party, being neutral, to condemnation as enemy 
property, if found by the other in the vessel, of an enemy? That, 
treaty stipulates that neutral bottoms shall make neutral goods, but 
contains no stipulation that enemy bottoms shall communicate the 
hostile character to the cargo. It is contended by the captors that 
the two principles are so completely identified that the stipulation of 
the one necessarily includes the other. 

Let this proposition be examined. 


29 Cranch 412-481. 
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The rule that the goods of an enemy found in the vessel of a friend 
are prize of war, and that the goods of a friend found in the vessel 
of an enemy are to be restored, is believed to be a part of the original 
law of nations, as generally, perhaps universally, acknowledged. 
Certainly it has been fully and unequivocally recognized by the 
United States. This rule is founded on the simple and intelligible 
principle that war gives a full right to capture the goods of an enemy, 
but gives no right to capture the goods of a friend. In the practical 
application of this principle, so as to form the rule, the propositions 
that the neutral flag constitutes no protection to enemy property, and 
that the belligerent flag communicates no hostile character to neutral 
property, are necessarily admitted. The character of the property, 
taken distinctly and separately from all other considerations, de- 
pends in no degree upon the character of the vehicle in which it is 
found. 

Many nations have believed it to be their interest to vary this 
simple and natural principle of public law. They have changed 
it by convention between themselves as far as they have believed 
it to be for their advantage to change it. But unless there be some- 
thing in the nature of the rule which renders its parts unsusceptible 
of division, nations must be capable of dividing it by express com- 
pact, and if they stipulate either that the neutral flag shall cover 
enemy goods, or that the enemy flag shall infect friendly goods, 
there would, in reason, seem to be no necessity for implying a distinct 
stipulation not expressed by the parties. Treaties are formed upon 
deliberate reflection. Diplomatic men read the public treaties made | 
by other nations and cannot be supposed either to omit or insert 
an article, common in public treaties, without being aware of the 
effect of such omission or insertion. Neither the one nor the other 
is to be ascribed to inattention. And if an omitted article be not 
necessarily implied in one which is inserted, the subject to which 
that article would apply remains under the ancient rule. That the 
stipulation of immunity to enemy goods in the bottoms of one of 
the parties being neutral does not imply a surrender of the goods 
of that party being neutral, if found in the vessel of an enemy, is 
the proposition of the counsel for the Claimant, and he powerfully’ 
sustains that proposition by arguments arising from the nature of 
the two stipulations, The agreement that neutral bottoms shall 
make neutral goods is, he very justly remarks, a concession made by 
the belligerent to the neutral. It enlarges the sphere of neutral 
commerce, and gives to the neutral uae a capacity not given to it by 
the law of nations. 

The stipulation which subjects Seuta property, found in the 
bottom of an enemy, to condemnation as prize of war, is a conces- 
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sion made by the neutral to the belligerent. It narrows the sphere 
of neutral commerce, and takes from the neutral a privilege he pos- 
sessed under the law of nations. The one may be, and often is, 
exchanged for the other. But it may be the interest and the will of 
both parties to stipulate the one without the other; and if it be their 
interest, or their will, what shall prevent its accomplishment? A 
neutral may give some other compensation for the privilege of 
transporting enemy goods in safety, or both parties may find an 
interest in stipulating for this privilege, and neither may be dis- 
posed to make to, or. require from, the other the surrender of any 
right as its consideration. What shall restrain independent nations 
from making such a compact? And how is their intention to be 
communicated to each other or to the world so properly as by the 
compact itself? 

If reason can furnish no evidence of the indissolubility of the two 
maxims, the supporters of that proposition will certainly derive no 
aid from the history of their progress from the first attempts at 
their introduction to the present moment. 

For a considerable length of time they were the companions of 
each other—not as one maxim consisting of a single indivisible prin- 
ciple, but as two stipulations, the one, in the view of the parties, 
forming a natural and obvious consideration for the other. The 
celebrated compact termed the armed neutrality, attempted to effect 
by force a great revolution in the law of nations. The attempt 
failed, but it made a deep and lasting impression on public sentiment. 
The character of this effort has been accurately stated by the counsel 
for the Claimants. Its object was to enlarge, and not in any thing 
to diminish the rights of neutrals. The great powers, parties to 
this agreement, contended for the principle, that free ships should 
make free goods; but not for the converse maxim; so far were they 
from supposing the one to follow as a corollary from the other, that 
the contrary opinion was openly and distinctly avowed. The king of 
Prussia declared his expectation that in future neutral bottoms 
would protect the goods of an enemy, and that neutral goods would 
be safe in an enemy bottom. There is no reason to believe that this 
opinion. was not common to those powers who acceded to the 
principles of the armed neutrality. 

From that epoch to the present, in the various treaties which have 
been formed, some contain no article on the subject and consequently 
leave the ancient rule in full force. Some stipulate that the char- 
acter of the cargo shall depend upon the flag, some that the neutral 
flag shall protect the goods of an enemy, some that the goods of a 
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neutral in the vessel of a friend shall be prize of war, and some that 
the goods of an enemy in a neutral bottom shall be safe, and that 
friendly goods in the bottom of an enemy shall also be safe. | 

This review which was taken with minute accuracy at the bar, 
certainly demonstrates that in public opinion no two principles are 
more distinct and independent of each other than the two which 
have been contended to be inseparable. 

Do the United States understand this subject differently from 
other nations? It is certainly not from our treaties that this opinion 
can be sustained. The United States have in some treaties stipu- 
lated for both principles, in some for one`of them only, in some that 
neutral bottoms shall make neutral goods and that friendly goods 
shall be safe in the bottom of an enemy. It is therefore clearly un- 
derstood in the United States, so far as an opinion can be formed on 
their treaties, that the one principle is totally independent of the 
other. They have stipulated expressly for their separation, and 
they have sometimes stipulated for the one without the other. 

But in a correspondence between the secretary of state of the 
United States and the minister of the French republic in 1793, Prus- 
sia is enumerated among those nations with whom the United States 
had made a treaty adopting the entire principle that the character of 
the cargo should be determined by the character of the flag. 

Not being in possession of this correspondence the Court is unable 
to examine the construction it has received. It has not deferred this 
opinion on that accotnt, because the point in controversy at that 
time was the obligation imposed on the United States to protect 
belligerent property in their vessels, not the liability of their property 
to capture if found in the vessel of a belligerent. To this point the 
whole attention of the writer was directed, and it is not wonderful 
that in mentioning incidentally the treaty with Prussia which con- 
tains the principle that free bottoms make free goods, it should have 
escaped his recollection that it did not contain the converse of the 
maxim. On the talents and virtues which adorned the cabinet of 
that day, on the patient fortitude with which it resisted the intem- 
perate violence with which it was assailed, on the firmness with which 
it maintained those principles which its sense of duty prescribed, 
on the wisdom of the rules it adopted, no panegyric has been pro- 
nounced at the bar in which the best judgment of this Court does not 
concur. But this respectful defference may well comport with the 
opinion, that an argument incidentally brought forward by way of 
illustration, is not such full authority as a decision directly on the 
point might have been. 
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Opinion of the United States Circuit Court in the Case of “ M aison- 
naire et al. v. Keating”, May 1815% | 


[Extract] 


lt is clear, beyond any reasonable doubt, that by the law of nations, 
the vessel and cargo were confiscable. Here was a cargo of pro- 
visions destined for the principal port of military and naval equip- 
ment of an enemy of France, and, as the British license obviously 
implied, for the use of the Allied British and Portuguese armics 
acting against France. Admitting that provisions are not, in gen- 
eral, contraband of war, it is clear that they become so, when destined 
to a port of naval equipment of an enemy, and @ fortiori, when 
destined for the supply of his army. 


63 
The Secretary of State (Monroe) to the Spanish Minister (Onis)? 


WASHINGTON, March 20, 1816. 


Sir: I have had the honor to receive your letter of March 24 an- 
nouncing the continuance of a blockade of the Spanish coast, in 
South America, from Santa Marta, to the River Atrato, inclusive 
of the latter, by the Commander-in-Chief of His Catholic Majesty’s 
forces, and that if any vessel is met South of the mouths of the 
Magdalena, or North of the parallel of Cape Tiburon, on the Mos- 
quito Coast, and between the meridian of those points, she shall be 
seized and condemned as prize, whatever may be her documents 
or destination. You state also that the ports of Santa Marta and 
Porto Bello are left open to neutrals. 

I have to state that this proclamation of General Morillo, iS evi- 
dently repugnant to the law of nations, for several reasons, particu- 
larly the following, that it declares a coast of several hundred miles, 
to be in a state of blockade, and because it authorizes the seizure of 
neutral vessels at an unjustifiable distance from the coast. No maxim 
of the law of nations is better established, than that a blockade shall 
be confined to particular ports, and that an adequate force shall be 


19 Gallison 334-345. 


2 MS., Notes to Foreign Legations, vol. 1, p. 134; Denies in American State 
Papers, Foreign Relations, vol. Iv, pp. 156-157. , y 
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stationed at each, to support it. The force should be stationary, 
and not. a cruizing squadron, and placed so near the entrance of the 
harbaur, or mouth of the river, as to make it. evidently dangerous for 
a vessel to enter. I have. to add that a vessel entering the port, ought 
not to be seized, except in returning to it, after being warned off, by 
the blockading squadron, stationed near it. 

_I-am instructed by the President to state to you these objections 
to the. blockade, which has been announced in your letter, that you 
may sonimultente them to your government, and in confidence that 
you will, in the mean time, interpose your good offices, and prevail 
on. General Morillo, to-alter his proclamation and practice under it, 
in such en as to conform in both respects to the law of aon. 


. Ihave: [ete] oes -© James MONROE 


64 


C Petapa a the United States Supreme Court in the Case of “The 
Commercen”, M arch 21, 1816 * 


Story, J., delivered the opinion of the court. 


. By the modern law of nations, provisions are not, in general, 
deemed contraband; but they may become so, although the property 
of a neutral, on account of the particular situation of the war, or on 
account of their destination.* If destined for the ordinary use of life 
in the enemy’s country they are not, in general, contraband; but it is 
otherwise if destined for military use. Hence, if destined for the 
army or navy of the enemy, or for his ports of naval or military 
equipment, they are deemed contraband.+ Another exception from 
being treated as contraband is, where the provisions are the growth 
of the neutral exporting country: But if they be the growth of the 
enemy’s country, and more especially if.the property of his subjects, 
and destined for enemy’s use, there does not seem any. good reason 
for the exemption; for, as Sir William Scott has observed, in such 
eabe the. party has not only gone out of his way for the supply of the 
enemy, but he has assisted him by taking off his surplus commodities. 
But it is argued that the doctrine of contraband cannot apply to the 
present case, because the destination was to a neutral ey and 


11 Wheaton 387-394. 

*1 Rob. 189. The Jonge Margaretha. [Footnote in text.] 
t (bid, [Footnote in text.] p 3 

ł Ibid. [Footnote in text. | 
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it is certainly true that goods destined for the use of a neutral 
country can never be deemed contraband, whatever may be their 
character, or however well adapted to warlike purposes. But if 
such goods are destined for the direct and avowed use of the enemy’s 
army or navy, we should be glad to see an authority which counte- 
nances this exemption from forfeiture, even though the property 
of a neutral. Suppose in time of war, a British fleet were lying 
in a neutral port, would it be lawful for a neutral to carry provisions 
or munitions of war thither, avowedly for the exclusive supply of 
such fleet? Would it not be a direct interposition in the war, and 
an essential aid to the enemy in his hostile preparations? In such 
a case the goods, even if belonging to a neutral, would have had 
the taint of contraband in its most offensive character, on account 
of their destination; and the mere interposition of a neutral port 
would not protect them from forfeiture. ... 


65 


T'he Secretary of State (Monroe) to the Minister in Russia 
(W. Pinkney)? 


WASHINGTON, May 10, 1816. 
Sir: 


It has long been a very interesting object to the United States, to 
cultivate the most friendly relations with Russia. This policy has 
gained strength with time. The opinion, on which it was founded, 
of a mutual interest in many important circumstances, without n 
conflicting one of any kind of a serious nature, has been confirmed 
by a series of events. Both parties are interested, in encouraging 
an active commerce between their respective territories, from the 
advantage that each derives from it, directly, and likewise from 
its tendency, to make the trade of each, less dependant, on that 
with other powers. With respect to Neutral Rights, their interest 
is similar. A liberal Code suits both. They have likewise a similar 
interest, in the Independence of the several Powers of Europe, of 
each other, particularly Great-Britain and France, and in such a 
state of their maritime forces, as will be favorable to Neutral Rights. 
In all these respects, the late wars in Europe, and its present state, 
shew, that a good intelligence between the United-States and Russia, 
will have a very happy effect. 


! MS., Instructions to United States Ministers, vol. vm, pp. 48-52. 
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. The United-States have been desirous from the first appointment 
of a Minister to St Petersburg to form a commercial Treaty with 
Russia, on conditions of equal and reciprocal advantage, as you will 
see by the instructions to Mt Adams, in the hands of M! Harris, and 
by those to our Ministers who were appointed to treat with Great- 
Britain, under the Russian mediation, of which a copy will be 
delivered to you. Should the Russian government entertain a similar 
disposition, the enclosed Instruction, to be enoun to it, will be your 
authority for the purpose. 


Should such ide be formed, it may be adviseable, to define 
between the parties, their neutral rights, it being distinctly under- 
stood, that the reciprocity of the stipulation, shall, in no view, impose 
any obligation, on the neutral party, in respect to the other belliger- 
ent, but shall simply consist in this, that the right shall be coinmon 
to both, to be taken advantage of by each, when a change of circum- 
stances permits it; to be enjoyed by either, when at peace and the 
other is at war. In this view a very just and liberal definition may 
be entered into, respecting blockade, the freedom of the flag to the 
goods, contraband of war, trade with enemy’s colonies and between 
them and the parent country, trade from one port of an enemy to 
another, visits at sea, of merchant vessels, by ships of war. A just 
definition of these rights, between the United-States and Russia, 
cannot fail to promote their own harmony, and may be further 
useful, by promoting corresponding stipulations by other parties. 


I have [etc. | JAMES MONROE 
66 
The Secretary of State (Monroe) to the Minister in Great Britain 
(J. Q. Adams)? 


WASHINGTON, May 21, 1816. 
- Sm: Since my letter to you of the 3d of this month, I have had 
the honor to receive several letters from you, of which, that of 
March 30t}, is the last. 

Many very interesting concerns remain to be arranged between 
the two countries, and this is presumed to be a favorable time for 
it. Blessed with peace, it will be equally honorable to both, to 
anticipate the probable causes of future variance, and to provide 
against it, on fair conditions. The President considers it his duty 


t MS., Instructions to United States Ministers, vol. viir, pp. 61-66. 
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to make the attempt, and he indulges a = hope, that it will 
not be unsuccessful. p TE 
The difference respecting impressment ot having von settled, 
it may be apprehended, in case another war should light up in 
Europe, that it may promote another rupture. This difference. may 
now be settled with honor to both the parties. It is the policy of the 
United States to confine their navigation to their own seamen, who 
are most to be relied on, in emergencies. With this view, as well as 
to deprive Great-Britain of any pretext, for the practice, the Presi- 
dent. recommended it, to Congress at the last session, as he had done 
at the preceding, to pass a law to that effect, and it is believed that 
the failure of the measure, was owing altogether, to the want of. 
reciprocity, which it was presumed might be obtained, more effec- 
tually, and with greater propriety, by treaty. He is therefore de- 
sirous of accomplishing the object in that mode, which you are 
authorised to propose. To obviate every objection, it had better be 
stipulated, that neither party shall employ i in its naval cr merchant 
service, native citizens or subjects of the other, with the exception. 
of those already naturalized, of whom there are very few. in the 
United States. Such a stipulation could not fail, from a variety 
of causes, simple, but invariable in their effect, to operate almost 
exclusively in favor of Great-Britain. Our population is thin, 
spread over an immense and fertile territory, capable of affording. 
food and comfort, to at least ten times the present number., The 
culture of the earch, is more, the natural occupation of man, and 
the temptation to it stronger perhaps in this, than in any other 
country. For these reasons the wages of seamen are, and will long 
continue to be, much higher here, for both services, than in Great- 
Britain, and no other inducement, can, it is presumed, be offered, 
sufficient to tempt those of the United-States, from their own, into 
the British service. It is evident therefore that the reciprocity of 
such a stipulation, would ‘be almost altogether nominal on the part 
of Great-Britain, as it would exclude none of our seamen from her 
service, while it would exclude all British seamen frcm the service 
of the United-States. To secure its full effect, you are at liberty, to 
adopt any regulations, ‘to be reciprocal, which may. be: consistent with 
our Constitution, and’ the spirit of our laws. The instructions, to 
our Ministers, who were employed in the late negotiations at Ghent, 
will afford you uséful light on this part of the subject. l 
| Equally desireable is it, to arrange at this time, every question re- 
lating to neutral rights, particularly, blockade, contraband of war, 
visits at sea of merchant vessels by ships of war, the trade with ene- 
mies colonies and between them and the parent country, ‘the trade 
from one port of an enemy to another, For the views of the govern- 


, DOCUMENTS: T E 297 


ment- respecting these rights, I refer you to the’ public documents in 
your possession, and particularly to those above mentioned. ee 
It is also desireable to stipulate with the British government, that 
free ships shall make free goods, tho’ it is proper to remark, that the 
importance of this rule, is much diminished, to the United-States, 
by their growth as a maritime power, and the capacity and practice 
of their Merchants, to become the owners, of the Merchandize, car- 
ried in our vessels. It is nevertheless still important to them, in com- 
mon with all neutral nations, as it would prevent vexatious seizures 
by belligerent cruizers, and unjust condemnations by their tribunals, 
from which the United- States have sustained such heavy losses. 
Knowing the sentiments which the British government has hereto- 
fore entertained, respecting this rule, I am aware, that it is a deli- 
vate subject: to touch with it, unless you shall have reason, to pre- 
ase a change in its policy, especially, as it is not intended to press 
Tt is therefore left to your discretion to propose it or not, as you 
icy find jau | 


| I have rete] : SF | _ JAMES MONROE © 
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Opinion of the United States Supreme Court in the Case of “The 
Atalanta ” March 4, 1818* 


. Mr. Cuter J USTICE Masmi delivered the opinion of the count: 


This vessel was captured on a voyage from Bordeaux to Pensacola 
by the sloop of war Wasp, and sent into Savannah in Georgia, where 
she was libelléd and condemned as prize of war. The cargo was 
claimed for Mons. Foussat a French merchant residing at Bordeaux. 
In the district court the cargo was condemned as enemy’s property, 
avowedly on the principle that this character was imparted to it by 
the vessel in which it was found. On an appeal to the cireuit court, 
farther proof was directed, and this sentence was reversed, and resti- 
tution decreed to the claimant. From this decree the captors ap- 
pealed to this court. a 

It has been contended, that this cargo ought to be condemned as 
enemy’s property, because Ist. it was found on board an | armed 
belligerent. 

2d. It is, in truth, the sinner of British subjects. 

On the first question, the case does not essentially differ from that 
of the Nereide. It is unnecessary to repeat the reasoning on which 
that case was decided. The opinion then given by three Judges: is 


13 Wheaton 415-433. 
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retained by them. The principle of the law of nations, that the 
goods of a friend are safe in the bottom of an enemy, may be, and 
probably will be changed, or so impaired as to leave no object to 
which it is applicable; but so long as the principle shall be acknowl- 
edged, this court must reject constructions which render it totally 
inoperative. 


Mr. JUSTICE JOHNSON. 


The laws of war and of power, already possesses sufficient advan- 
tages over the claims of the weak, the wise, and pacific. I am, in 
sentiment, opposed to the extension of belligerent rights. Naval 
warfare, as sanctioned by the practice of the world, I consider as 
the disgrace of modern civilization. Why should private plunder 
degrade the privileges of a naval commission? It is ridiculous at 
this day, to dignify the practice with the epithet of reprisal. If it 
be reprisal, we may claim all the benefit of the example of the sav- 
ages in our forests, to whom the practice is familiarly known, but 
we must yield to them in the reasonableness of its application, for 
they really do apply the thing taken, to indemnify the party injured. 
The time was when war, by land and by sea, was carried on upon 
the same principles. The good sense of mankind has lessened its 
horrors on land, and it is scarcely possible to find any sufficient reason 
why an analogous reformation should not take place upon the ocean. 
The present time is the most favourable that has ever occurred for 
effecting this desirable change. There is a power organized upon the 
continent of Europe that may command the gratitude and venera- 
tion of posterity by determining on this reformation. It must take 
effect when they resolve to enforce it. | 


68 


Treaty of Amity, Settlement, and Limits between the United States 
and Spain, February 22, 1819 * 


Arr. 12 


The Treaty of Limits and Navigation of 1795.7 remains confirmed 
in all and each one of its Articles, excepting the 2, 3, 4, 21 and the 
second clause of the 22 Article, which, having been altered by this 
Treaty, or having received their entire execution, are no longer 
valid. 


1! Miller, Treaties and Other International Acts, vol. 111, pp. 3—64. 

? Ibid., vol. 11, pp. 318-345; this treaty followed the plan of 1776 in the 
contraband list (article 16), in the statement that free ships should make free 
goods, and in the provision for trade from port to port of the enemy (article 
15). But it did not provide that enemy ships should make enemy goods. 
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With respect to the 15t? Article of the same Treaty of Friendship, 
Limits and Navigation of 1795, in which it is stipulated, that the 
Flag shall cover the property, the Two High Contracting Parties 
agree that this shall be so understood with respect to those Powers 
who recognize this principle; but if either of the two Contracting 
Parties shall be at War with a Third Party, and the other Neutral, 
the Flag of the Neutral shall cover the property of Enemies, whose 
Government acknowledge this principle, and not of others. 


69 


The Secretary of State (J. Q. Adams) to the Minister in Colombia 
(Anderson) * 


7 WasuHinaton, May 27, 1823. 
Sir: 


By the general usage of Nations independent of Treaty stipula- 
tions the property of an enemy is liable to capture in the vessel of a 
friend. It is not possible to justify this rule upon any sound prin- 
ciple of the Law of Nature, for by that Law the Belligerent party 
has no right to pursue or attack his enemy without the jurisdiction 
of either of them. The high seas are a general jurisdiction common 
to all, qualified by a special jurisdiction of each nation over its own 
vessels. As the Theatre of general and Common jurisdiction the ves- 
sels of one nation and their commanders have no right to exercise 
over those of another any act of authority whatsoever. This is uni- 
versally admitted in time of Peace. War gives the Belligerent a 
right to pursue his enemy within the jurisdiction common to both, 
but not into the special jurisdiction of the neutral party. If the 
belligerent has a right to take the property of his enemy on the seas, 
the neutral has a right to carry, and to protect the property of his 
friend on the same element. War gives the Belligerent no natural 
right to take the property of his enemy from the Vessel of his friend. 
But as the Belligerent is armed, and the neutral, as such is defence- 
less, it has grown into usage, that the belligerent should take the prop- 
erty of his enemy; paying the neutral his freight, and submitting the 
question of facts to the tribunals of the Belligerent party. It is 
evident however that this usage has no foundation in natural right, 
but has arisen merely from force, used by the belligerent, and which 
the neutral in the origin did not resist, merely because he had not the 


> M8., Instructions to United States Ministers, vol. rx, pp. 274-812; panien 
in American State Papers, Foreign Relations, vol. v, pp. 8 
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power. But it is a usage, harsh and cruel in its operation, and unjust 
in its nature, and it never fails in time of maritime War to produce 
irritation, and animosity between the belligerent and the neutral. 
So universally has this been found to be its consequence, that all the 
maritime Nations of Modern Europe have shewn their sense of it by 
stipulating in Treaties the contrary principle, namely that the prop- 
erty of an enemy shall be protected in the Vessel of a freind. Great 
Britain herself, the most unwilling to admit:this principle, because 
the most enabled to use the force upon which the usage is founded, 
has recognized the superiour justice, and expediency of the other 
principle by stipulating it at distant intervals of time in two Treaties 
with France: the Treaty of Utrecht, and the Treaty of Commerce of 
1786. In the seven years War, the King of Prussia resisted the cap- 
ture by British Vessels of the property of their enemies in the vessels 
of his subjects then neutrals, and made reprisals upon British prop- 
erty for such captures. The question was then ultimately settled by 
a compromise under which the British Government paid a large sum 
of money for indemnity to the Prussian subjects who. had suffered 
by those Captures. The armed neutrality of the American War is a 
memorable example of the testimony of all the civilized nations of 
the World to the principle that the protection of all property, ex- 
cepting contraband of War on board of neutral vessels by. neutral 
force, is of natural right, and of this principle there can be no ques- 
tion. If however a Belligerent power founded upon the usage which 
has superceded the natural right, practices the seizure and con- 
demnation of enemy’s [property] found in the vessel of a friend, it 
remains for the neutral to decide whether he will acquiese in the 
usage, or whether he will maintain his natural right by force. No 
neutral nation is bound to submit to the usage: for it has nonė of the 
properties that can give to any usage the sanction of obligatory Law. 
It is not reasonable—it is not conformable to the Law of Nature. It 
is not uninterrupted. But reduced to the option of maintaining its 
right by force or.of acquiescing in the disturbance of it which has 
been usual, the neutral nation may yield at one time the usage with- 
out sacrificing her right to vindicate by force, the security of her flag 
at another. And the Belligerent nation although disposed to admit 
the right of neutrals to protect the property of her enemy upon the 
seas, may yet justly refuse the benefit of this principle unless admitted 
also by her enemy, for the protection of her property by the same 
neutral flag. 

Thus stands the stale of this question uo the foundations of 
natural, voluntary and customary Law. How stands it between us 
and the Republic of Colombia on the ground of Conventional Law? 
By a Treaty between the United States and Spain concluded at a 
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time when Colombia was a part of the Spanish: dominions, and so 
far as the Spanish Laws would admit enjoyed the benefit of its 
stipulations, the principles that free ships should make free goods 
was expressly recognized, and established. Is it asserted that by her 
declaration of Independence, Colombia has been entirely released 
from all the obligations by which as a part of the Spanish Nation 
she was bound to other Nations? This principle is not tenable. To 
all the engagements of Spain with other nations affecting their 
rights and interests, Colombia so far as she was affected by them, 
remains bound in honour and in justice. The stipulation now re- 
ferred to, is of that character, and the United States besides ‘the 
natural right of protecting by force in their vessels on the seas, the 
property of their freinds, though enemies of the Republic of Co- 
lombia, have the additional claim to the benefit of the principle by 
an express compact with Spain made when Colombia was a Spanish 
Country. Again; by the late Treaty of 22 February 1819, between 
the United States and Spain it is agreed that the 15th. Article of 
the Treaty of 1795, in which it is stipulated that the flag shall cover 
the property, shall be so understood with respect to those powers 
who recognize the principle: but if either of the two contracting 
parties shall be at War, with a third party, and the other neutral, 
the flag of the neutral shall cover the property of enemies, whose 
Government acknowledge the principle, and not of others. 

This Treaty having been concluded after the Territories now com- 
posing the Republic of Colombia had ceased to acknowledge the au- 
thority of Spain, they are not parties to it, but their rights and 
duties in relation to the subject matter of it, remain as they had 
existed before it was made. Nor will she be affected by it at all, if 
she continues to acknowledge in her new national character, and 
with reference to the United States the principle that free ships 
make free goods which was the Conventional Law between them 
while Colombia was a part of Spain. 

You will urge all these considerations upon the Colombian Minis- 
ter of Foreign affairs to obtain restitution of the Cargo of the 
Caravan, or indemnity for it. The claim rests upon foundations so 
solid that it is earnestly hoped your representations in its favor will 
be successful; and in the negotiation of the Treaty you will press in 
like manner for the insertion of an Article of the same purport as 
that of our last Treaty with Spain above recited. The principle 
can with safety be recognized only to that extent, and to that extent 
the United States would willingly assent to it, with every other 
Nation. It is a principle favorable to the rights of Peace, and of 
pacific spirit and tendency. It is recommended by every humane 
and liberal consideration as a rule of universal application. But 
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the nation which would enjoy the benefit of it as a neutral; or as 
a passive belligerent resorting to the neutral flag, must also recognise 
it as an active Belligerent, and suffer the property of her enemy 
to be conveyed safely by the same flag which safely conveys hers. 
Otherwise the liberal principle of itself is turned to the advantage 
of the Belligerent which rejects it, and the mild spirit of Peace is 
made subservient to the unfeeling rapacities of War. 


I have [etc.] JOHN Quincy ADAMS 
70 
The Secretary of State (J. Q. Adams) to the British Minister 
(Canning)? 
WASHINGTON, June 24, 1823. 


Sr: 

By the Law of Nations, when two nations conflict together in war, 
a third remaining neutral, retains all its rights of peace and friendly 
intercourse with both. Each belligerent acquires, indeed, by war 
the right of preventing the third party from administering to his 
enemy the direct and immediate materials of war, and, as incidental 
to this right, that of searching the merchant vessels of the neutral 
on the high seas to find them. Even thus limited it is an act of 
power which nothing but necessity can justify, inasmuch as it can 
not be exercised but by carrying the evils of war into the abodes 
of peace, and by visiting the innocent with some of the penalties 
of guilt. Among the modern maritime nations, an usage has crept 
in,—not founded upon the Law of nations, never universally admit- 
ted, often successfully resisted, and against which all have occasion- 
ally borne testimony by announcing it in Treaties of extending this 
practice of search and seizure to—all the property of the enemy in 
the vessel of the friend. This practice was, in its origin, evidently 
an abusive and wrongful extension of the search for contraband: 

effected by the belligerent because he was armed; submitted to by the 
neutral because he was defenceless, and acquiesced i in by his sovereign, 
for the sake of preserving a remnant of peace, rather than become 
himself a party to the war. Having thus, occasionally, been prac- 
ticed by all as Belligerents and submitted to by all as neutrals, it 
has acquired the force of an usage which, at the occurrence of every 
war, the Belligerent may enforce or relinquish, and which the neutral 
may suffer or resist, at their respective options. 


-?7MS., Notes to Foreign Legations, vol. 11, pp. 141—146. 
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‘his search for, and seizure of, the property of an enemy in the 
vessel of a friend is a relict of the barbarous warfare of barbarous 
ages; the cruel, and for the most part, now exploded system of 
private war. As it concerns the enemy himself, it is inconsistent 
with that mitigated usage of modern wars which respects the private 
property of individuals on the land. As relates to the neutral, it is 
a violation of his natural right to pursue, unmolested, his peaceful 
commercial intercourse with his friend. Invidious as is its char- 
acter in both these respects, it has other essential characteristics 
equally obnoxious. It is an uncontrolled exercise of authority by 
a man in arms, over a man without defence;—by an officer of one 
nation over the citizen of another;—by a man intent upon the an- 
noyance of his enemy; responsible for the act of search to no tribunal; 
and always prompted to balance the disappointment of a fruitless 
search by the abusive exercise of his power, and to punish the neu- 
tral for the very clearness of his neutrality. It has, in short, all 
the features of unbridled power, stimulated by hostile and unsocial 
passions, 


I pray you [etc.] JOHN Quincy ADAMS 


T1 


The Secretary of State (J. Q. Adams) to the Minister in Great 
Britain (Rush)! 
WASHINGTON, July 28, 1823. 

Sm: Among the subjects of negotiation which you have been 
authorized to propose to the British Government included in the 
full power recently transmitted to you, and with regard to which you 
have been informed that further instructions would be given you, 
are several points relating to the rights of maritime neutrality in 
time of War. 

By the pervading principle of the Treaty, known under the denom- 
ination of the Holy Alliance, and by the persevering efforts of Great 
Britain for the suppression of the African slave-trade, the principal 
powers of Europe have solemnly pledged themselves to the principle, 
that it is among the most indispensable duties of the Rulers of man- 
kind to combine their exertions for the general amelioration of the 
condition of man. | | 

The principle is entirely congenial to the political system of the 
United States, and has formed one of the maxims of their external 


*MS., Instructions to United States Ministers, vol. x, pp. 68-89; printed in 
H.Doc. 111, 33d Cong., ist sess., vol. XIII, p. 3-16. 
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policy from the period of the establishment of their Independence. 
Among the benefits which the Christian Religion has secured to the 
human race and particularly to those nations by which it has been 
adopted as a Rule of Faith and of conduct, none have been more 
conspicuous than its influence in mitigating the Laws and usages of 
War. It is impossible indeed to examine the system of Christianity 
as contained in its sacred Books, without coming to the conclusion, 
that its main object was ultimately to abolish War upon earth, al- 
together—and it is equally clear that if its precepts, were universally 
adopted and practiced among men, War, upon earth, would cease by 
the fact itself. The history of the Human Race, since the mtroduc- 
tion of Christianity has not encouraged the expectation, that this 
object can for many ages yet, be fully accomplished, but if this must 
be conceded, the same appeal to History will justify the assertion 
that the influence of Christianity has been marked in a signal manner 
by the gradual establishment of rules in the hostile conflicts of 
nations tending to assuage the evils of War. 

It is the prevalence of pacific and benevolent sentiment which 
has successively expunged from the Laws of Nations as practised 
among Christians, that absolute control over the life .of the 
vanquished in War, upon which the customary right of reducing 
him to slavery was founded. Al the rights of War over the person 
of an enemy, are now by the usages of Christian nations reduced 
to that of holding him if taken as a combatant in prison; and even 
this usage is further relaxed by the liberation of officers upon parole. 
The same relenting spirit has extended to the disposal of property: 
and without requiring the stipulation of Treaties it has become a 
Law of War among Christian nations to exempt from violation 
the private property of individuals. 

These great and cheering indications of progressive amelioration 
in the condition of man, effected by the influence of Christianity, 
have been set forth with much force and ingenuity by the English 
Historian of the Laws of Nations, Ward. In the introduction 
and establishment of these mitigations to the rigor of War, Great 
Britain herself, to her never fading honour, has more than once 
taken the lead. That the feelings in which these improvements upon 
the Ancient Laws of Nations originated are strong in the breasts of 
her statesmen of the present age is proved not only by the spirit and 
perseverance with which they are pursuing the abolition of the Afri- 
can Slave-trade, but by the stipulations in the tenth, and twenty- 
sixth Articles of her Treaty of 19 November 1794 with the United 
States. To these principles, and feelings therefore it is believed that 
an earnest, and confident appeal may be made as to the foundation 
of the proposals which you will now be instructed to make. 
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In the conversations with M! S. Canning before he left this City 
in which a general idea was given of the negotiation which it was 
intended to propose to the British Government, the remark Was 
made that with the exception of the arrangements respecting Colon- 
ial Intercourse and the suppression of the Slave Trade, all the other 
subjects concerning which instructions would be furnished to you, 
might be connected with the negotiation, or omitted from it, at the 
option of Great Britain. Your instructions would direct that you 
should express the earnest wish of the President that they should 
all be discussed between the two Governments; from a strong con- 
viction that the adjustment of them would have an auspicious 
effect upon the future peace, and harmony of the two nations, and 
from a belief that the present is a period peculiarly favourable for a 
strong exertion to obtain that adjustment. With regard especially 
to the debateable points of maritime Law, and the relative rights of 
belligerent and neutral nations, I observed that we should not be 
discouraged by the failure of our endeavours and offers at the nego- 
tiation of Ghent and of the Convention of 1818. We saw that ever 
since the latest of these dates, the political aspect of Europe and of 
America has undergone a total change. The European Alliance, 
so far as Great Britain was a party to it, might be considered as 
virtually dissolved. She and the great Continental Powers, parties 
to that alliance, were now publickly pledged to principles, hardly 
reconcileable together; and their policy was as much at variance 
as their principles. With regard to the War which appeared to be 
opening between France and Spain, the principles and the policy 
of the United States coincided with those of Great Britain, and not 
with those of the European Continental Allies. They disapproved 
a War made for the avowed purpose of dictating to a foreign Nation 
the terms of her internal constitution. They disapproved especially 
a War declared upon the avowed principle by a King of France, 
that Spain could receive a legitimate Constitution only from the 
hands of her King. The general maxim however of abstaining 
from interference in the quarrels of other nations, would still 
govern the policy of the United States, on this occasion; their 
relation to the War would be like that of Great Britain, neutrality. 
The condition of every part of America, the United States excepted 
had also changed, sińce the conclusion of the Convention of October 
1818. The Independence of all Spanish America on these Continents 
was no longer problematical. It had been formally acknowledged 
by the United States; and so far by Great Britain that she had 
maintained to the extent of issuing reprisals, the right of her subjects 
to trade with the emancipated Colonies. To the War between Spain 
and them, the United States and Great Britain were also both 
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neutral. The general interests of Great Britain therefore, in all 
parts of the world were interests of neutrality. Those of the United 
States were the same. From many recent indications of the policy 
of the British Cabinet, we had seen cause to hope that the rights of 
neutrality were more favourably viewed by them than heretofore, 
and we thought it probable they would not be unwilling to review 
the doctrines heretofore held by them with a disposition more 
favourable to neutral interests. There was much in the general 
state of the world, which we thought admonished the Statesmen, 
both of the United States and of Great Britain to cultivate and 
cherish the sentiments, and to avail themselves of the events which 
tended to conciliation and harmony between the two nations; and 
we on our part were so convinced of the importance to them both, 
of a mutual good understanding, that we seized with eagerness every 
opportunity offered by the course of events for promoting it. But 
I observed our desire to discuss these collisions of neutral and 
belligerent right, essentially reposed on the assumption that the 
views of Great Britain concerning them were not exactly the same 
that they had been when we had discussed them with her heretofore. 
If we were mistaken in that; if she would enter upon the negotia- 
tion, only to adhere to the doctrines which she had maintained 
heretofore; we should prefer postponing again the discussion to a 
future period. 

On this foundation you will broach that part of the subject to the 
British Secretary for Foreign Affairs. If the great changes in the 
political aspects of Europe and of America since October 1818, have 
left Great Britain unshaken in all her belligerent pretensions, we 
candidly say the time is not yet come when a hope may be entertained 
that we can agree with her concerning any of them; and we rather 
wish she would say so distinctly, and decline negotiation on these 
points, than that she should consent to enter upon the negotiation, 
under the expectation that we are disposed to depart from any of 
` the principles upon which we have heretofore insisted with regard 
to the rights of neutrality. M: S. Canning, to whom I made this 
explicit avowal, thought there might be some objection to the sacrifice 
of self-respect which might be implied in the consent to open a nego- 
tiation upon such a basis; but he intimated that it would rather be 
an objection of form, than of substance; that his Government could 
of course not accede to a negotiation, from the outset of which they 
should acknowledge themselves to have been heretofore in the wrong. 
But he admitted that some of the principal collisions between us 
and Great Britain in the late European Wars, had arisen from meas- 
ures which Great Britain had resorted to, not as legitimate by the 
ordinary laws of nations; but as retaliatory upon preceding excesses 
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of her enemy. I disclaimed of course, all disposition on the part 
of this Government to ask of Great Britain any disavowal, ex- 
pressed, or implied of her former acts. Our object is not retrospec- 
tion of the past, but forecast for the future. The world in which 
we both moved is no longer the same. Her great national interests 
are not the same. They were belligerent; they are now neutral. 
Maritime war itself, and all the questions connected with it, must be 
affected by the downfall of the colonial system. Of what use, for 
example, will her too celebrated rule of the War of 1756, ever again 
be to her, when all the ex-colonies of Europe, and the colonies yet 
existing, her own included are open to foreign commerce and ship- 
ping, in time of peace? Let her next maritime war break out with 
whom it will, she can no longer seize and confiscate neutral commerce 
with the colonies of her enemy, on the pretence that it was not al- 
lowed in time of peace. We press no disavowal upon her; but we 
think the present time eminently auspicious for urging upon her 
and upon others, an object which has long been dear to the hearts, 
and ardent in the aspirations of the benevolent and the wise; an 
object essentially congenial to the true spirit of christianity, and 
therefore peculiarly fitting for the support of nations intent, in the 
same spirit, upon the final and total suppression of the Slave trade, 
and of Sovereigns who have given public pledges to the world of 
their determination to administer imperial dominion upon the genu- 
ine precepts of Christianity. 

The object to which I allude is the abolition of private War upon 
the Sea. It has been remarked that by the usages of modern war, 
the private property of an enemy is protected from seizure or con- 
fiscation as such; and private War itself has been almost universally 
exploded upon the land. By an exception, the reason of which it is 
not easy to perceive, the private property of an enemy, upon the sea 
has not so fully received the benefit of the same principle. Private 
war, banished by the tacit, and general consent of Christian nations 
from their territories, has taken its last refuge upon the ocean, and 
there continues to disgrace and afflict them by a system of licensed 
robbery, bearing all the most atrocious characters of Piracy. To 
a Government intent, from motives of general benevolence and hu- 
manity, upon the final and total suppression of the Slave trade, it 
cannot be unseasonable to claim her aid and co-operation to the 
abolition of private War upon the Sea. 

From the time when the United States took their place among the 
nations of the Earth, this has been one of their favourite objects. “It 
“is time (said D! Franklin in a letter of the 14 March 1785) “it is 
“high time for the sake of humanity that a stop were put to this 
“enormity. The United States of America, though better situated 
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“than any European nation to make profit by privateering, are as 
“ far as in them lies, endeavoring to abolish the practice, by offering 
“ in all their treaties with other powers, an article engaging solemnly, 
“that in case of future War, no privateer shall be commissioned on 
“either side, and that unarmed Merchant ships, on both sides shall 
“ pursue their voyages unmolested. This will be a happy improve- 
“ment of the Law of Nations. The humane and the just cannot but 
“wish general success to the proposition.” 

It is well known that in the same year that this letter was written, 
a Treaty between the United States and the King of Prussia was 
concluded, by the 23¢ Article of which, this principle was solemnly 
sanctioned in the form of a national compact. The 26th. Article of 
the Treaty between the United States and Great Britain of 19th. 
November 1794, carries it in some respect still further, though in 
others falling short of it. The Articles of the enclosed draught, com- 
bine the special stipulations of both those Articles; and in proposing 
them, you will express the earnest desire, of the President that they 
may prove acceptable to the British Government. 

You will at the same time propose the re-stipulation of the 10th. 
Article of the Treaty of 19th. November 1794. It is indeed appar- 
ently the intention of that Article to bind the parties to it in per- 
petuity, and although the remainder of that Treaty has been 
extinguished by the late War, or has expired by its own limitation, 
neither of the parties now, or at any future time, could make the 
seizure or confiscation forbidden by it, without a breach of their 
faith, thus pledged against any event of War, as well as of natural 
justice. But a renewal of the engagement, even if unnecessary to its 
continued validity will be useful and honourable to the parties, as 
pledging again their sanction to the principle of Justice and hu- 
manity to which it appeals—so far as it could affect the interest of the 
parties, its operation at the time when it was first agreed to, was 
almost entirely to the advantage of Great Britain; it will yet be so; 
but in protecting by a pledge of faith, justice and humanity against 
the exasperated passions, and undistinguishing rapacity of War, if 
some sacrifice of selfish interest must be made, it can but set in clearer 
light the sincerity of those who consent to make it—The stipulation 
in the 10th. Article of the Treaty of November 1794, was inserted in 
our Treaty with France of the 30th. of September 1800, but the 
reason assigned for the engagement in the former, was omitted in 
the latter. In proposing the renewal of the Article it is desirable 
that the reason should be repeated with the promise not only because 
it is such as does honour to the contracting parties, but because it is 
applicable with equal force to the other Article which we wish now 
to introduce. Zt is unjust and impolitic that the debts of individuals, 
their shares and moneys in public funds or in Banks should be de- 
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stroyed or impaired by national authority, on account of national 
differences or discontents. But it is egually unjust and impolitic 
that any private property of individuals should ever be destroyed 
or impaired by national authority for national quarrels. The right 
of property is in moral principle equally sacred whether it consist in 
debts or stocks, or in ships or houses; whether in a crop growing upon 
the soil, gathered in the garner, or shipped for the market; or 
whether in the manufacture of human industry and skill. The in- 
justice consists in the spoliation of private property for public 
disputes, and the violation of confidence between individuals, com- 
mitted by the confiscation of their debts is merely an incident of 
aggravation to the general wrong of wreaking the public vengeance 
upon the property of individuals. 

We wish this consideration to be pressed with earnestness upon the 
moral sense of the British Government—we are aware that in the 
abolition of private War upon the sea, that Nation, while yielding 
homage to the principle of general justice, must abandon the use of a 
weapon of offence against others which she has heretofore used much 
to their annoyance. But we are firmly convinced that it will ulti- 
mately prove as beneficial to her interest as to that of others, and 
the magnanimity displayed by her in contracting an engagement so 
consonant to eternal right, though partially affecting a temporary 
interest of her own, cannot fail to give energy to her solicitations 
when urging upon others the sacrifice of their special interests for the 
purpose of consummating the triumph of justice and humanity. 

The other articles of the enclosed draft, adapted to the contingency 
of a War between the parties, are all dictated by the same spirit of 
mitigating the unnecessary rigors of hostility—they are all congenial 
to the temper, and founded upon the reasoning of the first: all sanc- 
tioned by the main argument for the general] concurrence to the sup- 
pression of the Slave-trade, and by the principle proclaimed, as the 
foundation of the Holy Alliance—the application of the benevolent 
precepts of Christianity to the public intercourse of sovereign States. 

The subsequent Articles of the draft from the seventh to the 
eighteenth inclusive, are adapted to the contingency of a War in 
which one of the parties should be belligerent and the other neutral. 
Many of their provisions would become useless and inapplicable if 
the War should be between the parties, both acceding to the principle 
of abstaining from private War against each other upon the Sea. 
The result of the abolition of private maritime War would be the 
coincident abolition of maritime neutrality. By this the neutral na- 
tions would be the principal losers; and sensible as we are of this, we 
are still anxious from higher motives than of mere commercial gain, 
that the principle should be universally adopted. We are willing 
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that the world, in common with ourselves, should gain in peace, what- 
ever we may lose in profit. 

But if the British Government should decline acceding to this 
proposal or either of the parties should hereafter be engaged in War 
with a third party not bound by a similar engagement, the articles 
of the enclosed draft, from the seventh to the eighteenth are intended 
to regulate the relations between the belligerent and the neutral party 
upon the points of collision which have heretofore arisen from that 
state of things. 

The seventh is adopted from a provision already stipulated in the 
18th. Article of the Treaty of the 19th. of November 1794; with a 
definition of blockade which was acceded to by the British Pleni- 
potentiaries at the negotiation of the Convention of October 1818. 

The eighth is an Article existing in several of our Treaties with 
other powers. As a principle warranted by the Law of Nations 
independent of compact, it appears to have been recognized to its 
full extent by the British Government in their lafe controversy with 
Spain, relating to the capture of the Lord Collingwood, and in their 
order of reprisals issued to enforce the right of British subjects to 
trade with the South Americans. For if she considers these as still 
de jure Spanish Colonies, her subjects would still be excluded from 
trading with them as neutrals by her own rule of the war of 1756. 
But considering them as a people in a state of civil war with Spain, 
it is only under the principle of this Article that she can maintain 
her right as a neutral of trading with them. A reference to the 
engagements of her Treaty of the 5th. of July 1814 with Spain will 
set this in a yet clearer light. 

The ninth article contains the usual list of contraband of war, 
omitting the articles used in the construction or equipment of Ves- 
sels. These articles are not included in the principle upon which 
contraband of war was originally founded. They are all important 
articles of commerce in time of peace, and for purposes of com- 
merce. Several of them are articles of ordinary export from the 
United States, and the produce of their soil and industry. Others 
are articles equally important to the commerce of other nations 
particularly Russia, whose interests would be unfavorably affected by 
embracing them in the contraband list. The first effect of including 
them in a list of contraband with one nation while they are excluded 
from the same list in Treaties with others, is, that the belligerent 
with whom they have been stipulated as contraband, acquires so far 
as the Treaties are observed an exclusive market for the acquisition 
of the articles of which the other belligerent is deprived. The next 
consequence is that the other belligerent suffering under the double 
injury of this contradictory rule, breaks through the obligation of 
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her own Treaty, and seizes and confiscates upon the principle of 
retaliation upon the enemy. This observation applies to every other 
point of maritime law, in which the neutral interest is sacrificed 
to the belligerent interest with the one power, while the reverse is 
stipulated with the other. The uniform and painful experience 
which we have had of this should operate as a warning to the Gov- 
ernment of the United States to introduce the harmony of one 
congenial system into their federative relations with foreign powers, 
and never to concede as maritime right to one power, a principle 
the reverse of which they have stipulated with others. 

The tenth Article of the draft, proposes the adoption of the princi- 
ple that free ships make free goods, and persons, and also that 
neutral property shall be free, though laden in a vessel of the enemy. 
The Government of the United States wish for the universal estab- 
lishment of this principle, as a step towards the attainment of the 
other, the total abolition of private maritime War. This question of 
free ships making free goods, has been much and long debated; and 
as a question of the Law of Nations, remains to this day unsettled. 
By the Law of Nature, undoubtedly the right, as well as the equity, 
and humanity of the controversy is on the neutral side. By the 
customary law of Nations, it has been with several remarkable excep- 
tions the practice for some ages to take enemy’s property found in 
the vessel of a friend. To the many efforts which have been made for 
restoring the original pacific principle of natural Law, we wish now- 
to add another. Great Britain by the Treaties of Utretcht, and of 
i786 with France, did assent to the principle that free ships should 
make free goods; and in the twelfth article of the Treaty with the 
United States of November 1794, did promise to negotiate with them 
two years after the termination of the War in which she was then 
engaged; and to endeavour to agree with them, “ whether in any and 
“what cases neutral vessels should protect enemy’s property ” 

Two years after that War, Great Britain was engaged in another, 
and the promised endeavor to agree, never took effect. But the 
engagement itself implied that in time of Peace, Great Britain might 
be disposed to stipulate more favourably to neutral rights and preten- 
sions than she would at that time; and as she has now been eight 
years at Peace, and is at this time neutral to a maritime War between 
other States there could scarcely be foreseen a more favourable time 
for giving substantial execution to that pledge of faith. 

The eleventh Article of the draft is taken with a modification 
from the 17th. Article of the Treaty of 1794. 

The twelfth and 13th. Articles are intended to abolish forever 
the practice of impressment from our Merchant vessels upon the 
high seas, and to remove henceforth’ all cause and pretext for re- 
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sorting to it hereafter. By the stipulation now offered of excluding 
in the event of a War, and from its commencement all natural born 
subjects or citizens of the Belligerent party, unless naturalized by 
some authentic public act before the commencement of the War, from 
the naval service, public and private of the neutral party, a security 
is given to Great Britain against the employment of her seamen in 
our service at the only times when it could be prejudicial to her, a 
security, which, if not stipulated while peace continues, we shall not 
be able to give after the War shall have broken out. We believe 
it impossible that the practice of impressing men from our Vessels 
at sea should be renewed without producing War; an event which 
we deeply deprecate. You are authorized even to extend the ex- 
clusion of persons who may be naturalized after the exchange of the 
ratifications of the Treaty; which, if the Peace should continue a 
very few years longer will be equivalent to an exclusion of all 
natural born subjects. But we are not willing to make of this, a tem- 
porary arrangement, as was proposed at the negotiation of 1818, 
nor to agree to the neutral exclusions from the respective Services 
in time of Peace. 

The 14th. Article is from the Treaty of 1794, and is chiefly valu- 
able by fixing the sum for which bonds shall be required of Privateers. 

The 15th, 16th, 17th, and 18th, Articles are also borrowed from the 
Treaty of 1794 with some modifications, the object of which is more 
effectually to secure the rights, and to fulfil the obligations of neutral- 
ity, and to place the belligerent parties on precisely the same root 
ing of favour and of restriction in the neutral ports. 

The 19th, 20th, and 21st. Articles are provisions against pirates; 
the 20th. including cases of recapture of a neutral by a belligerent 
in time of War. 

The great object of the whole convention as proposed, is, to take 
the first step towards the eventual abolition by the Law of Nations, 
of private War upon the Sea, an improvement entirely congenial to 
that of the final and total abolition of the Slave trade; and entirely 
coincident, or it may rather be said, necessarily deducible from the 
principles declared in the Autographic alliance between the Sov- 
ereigns of Russia, Austria, and Prussia. In communicating the draft 
of these Articles to the British Government (should they agree to 
negotiate on the subject) you will declare the readiness of this Gov- 
ernment to accede to any modification of them or addition to them 
which may be promotive of the purpose and desirable to Great Brit- 
ain. You will add that we have been encouraged to present this 
plan for a great improvement in the Law of Nations, and ameliora- 
tion of the condition of human kind, by the proposal deliberately 
made by the French Government to establish the principle during 
their present War with Spain. That we make the first proposal 
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to Great Britain as to the power most competent to secure its ulti- 
mate success; and to the Nation which we sincerely believe would 
finally derive the greatest share of the blessing which its univer- 
sal establishment would bestow upon the family of Man. And 
you will observe that as it is the intention of the President to pre- 
sent the same plan to the other principal maritime powers of Europe; 
particularly to France and Russia it would be peculiarly agreeable 
to him to offer it to them, in concert with Great Britain; supported 
by the weight of her powerful influence. 
I am [etc.] JOHN Quincy ADAMS 


[Enclosure—Extract] 


Project of a Conwention for Regulating the Principles of Commercial 
and Maritime Neutrality 


ARTICLE. 4t* And in the said event of War between the parties, 
all women and children, scholars of every faculty, cultivators of the 
earth, artisans, manufacturers, and fishermen, unarmed, and inhabit- 
ing unfortified towns, villages, or places, and in general all others 
whose occupations are for the common subsistence and benefit of man- 
kind, shall be allowed to continue their respective employments, and 
shall not be molested in their persons, nor shall their houses or goods 
be burnt, or otherwise destroyed, nor their fields wasted by the armed 
force of the enemy, into whose power, by the Events of war, they 
may happen to fall; but if anything is necessary to be taken from 
them for the use of such armed force, the same shall be paid for at 
a reasonable price. And all Merchants and trading vessels employed 
in exchanging the products of different places, and thereby render- 
ing the necessaries, conveniences, and comforts of human life, more 
easy to be obtained, and more general, shall be allowed to pass free 
and unmolested; and neither of the contracting parties shall author- 
ize their public vessels to capture or destroy them, or grant or issue 
any commission to any private armed vessels, empowering them to 
take or destroy such trading Vessels, or interrupt such commerce. 


Articie. 7th. If either of the contracting parties should hereafter 
be engaged in a War against a third Power, to which War the other 
of the parties shall remain neutral, every Vessel of the neutral party 
sailing for a port or place belonging to the enemy of the belligerent, 
without knowing that the same is besieged, blockaded, or invested, 
may be turned away from such port or place, but shall not be 
detained, nor her Cargo, if not contraband, be confiscated, unless 
after such notice, she shall again attempt to enter; but she shall be 
permitted to go to any other port or place not so.besieged, block- 
aded or invested—Nor shall any Vessel or goods of either party 
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which may have entered into such port or place before the same was 
besieged, blockaded, or invested by the other and be found therein 
after the reduction or surrender of such place, be liable to confisca- 
‘tion but shall be restored to the proprietors thereof. And in order 
to determine what characterizes a. blockaded port, that denomination 
is given only to a port where there is, by the disposition of the power 
which attacks it with Ships Siaronary or sufficiently near, an evident 
danger of entering. : 

ARTICLE. 8th. It shall be lawful for the Citizens and Subjects of 
either party, to sail with their Ships and Merchandize (contraband 
goods excepted) from any port whatever to any port of the enemy of 
the other and to sail and trade with their Ships and Merchandize 
with perfect security and liberty from the Countries, ports, and 
places of the enemies of either party without opposition or disturb- 
ance, and to pass not only directly from the places and ports of the 
- enemy to neutral ports and places, but also from one place to another, 
both belonging to an enemy, whether under the same or under sev- 
eral jurisdictions; with the exception of Ports or places actually 
blockaded, besieged, or invested. 

ARTICLE 9th. Under the denomination of contraband of War shall 
be comprised all arms and implements serving for the purposes of 
War, such as cannon, mortars, muskets, pistols, and other firearms, 
petardes, bombs, grenades, carcases, saucissas, rockets, carriages for 
cannon, fire-locks, musket-rests, bandoliers, gunpowder, salt-petre, 
sulphur, matches, balls, bullets, helmets, or head pieces, cuirasses, 
swords, pikes, halberts, lances, javelins saddles, bridles, and other 
horse furniture, holsters, pouches, belts, and generally all other 
implements of War—All the above articles, and none others shall 
be subject to confiscation whenever they are attempted to be carried 
to an enemy. But-no vessel shall be detained on pretence of carry- 
ing contraband of War, unless some of the above mentioned articles _ 
are found on board of said Vessel at the time when searched. 

ARTICLE 10th. It is hereby stipulated that free ships shall make 
free goods, and that everything found on board the ships, belonging 
to the Citizens or subjects of either party shall be free and exempt 
from capture, although the whole lading, or any part thereof should 
belong to the enemies of either, contraband goods excepted. The 
same liberty shall be extended to persons on board a free ship, and 
although enemies to either party they shall not be taken out of said 
Ship, unless they are soldiers in actual service of the enemy. The 
property of the subjects or Citizens of either party which may be 
found laden on any ship belonging to the enemies of the other, shall 
also be free from confiscation, and on due proof of its being neutral 
property, shall be restored to its owners. 
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ARTICLE 11" In all cases where vessels shall be captured or de- 
tained on just suspicion of carrying to the enemy articles which are 
contraband of War, the said Vessel shall be brought to the nearest, 
or most convenient port. The contraband Articles only shall be 
made prize, and the Vessel shall be at liberty to proceed with the 
remainder of her Cargo without any impediment. All proper meas- 
ures shall be taken to prevent delay in deciding the cases of ships or - 
cargoes so brought in for adjudication, and in the payment or recov- 
ery of any indemnification, adjudged or agreed to be paid to the 
masters or owners of such ships. 


2 


12 


The Secretary of State (J. Q. Adams) to the Minister in Russia 
(Middleton) * | 


WASHINGTON, August 13, 1823. 

Sr: I have the honour of enclosing, herewith, copies of a Draft 
of a convention, in twenty one Articles which Mr. Rush has been 
instructed to propose to the British Government, for the regulation 
of neutral and Belligerent rights in time of war; and also of the 
instructions to Mr. Rush with which it was accompanied 

You will perceive that the Basis of the Convention is a plan for 
the perpetual abolition of private war upon the sea. As a plan, it 
has all the imperfections of a first, and, in some respects, of a hasty, 
sketch, but it may be matured upon consultation with the powers 
chiefly interested in its eventual success, and we shall readily assent 
to any modification of it, which may tend to render it more 
effective. 

It has been, in the first instance frankly offered to Great Britain, 
as to one of the Powers to whom it is of the deepest interest; as to 
the Power with whom the United States have and will have for 
ages, the most commanding motives for maintaining peace, and yet 
the most imminent danger of being often involved in war. A dan- 
ger proceeding, directly and exclusively from the collisions which 
it is the main object of this plan to remove, and which it would so 
effectually remove, that I have not a doubt if the British Cabinet 
would accept it, as it is, it might safely be entitled by the parties, 
“A. convention for perpetual peace between the United States and 
Great Britain.” We have also, first offered it to her because we are, 
at this time, engaged in active negociation with her, upon other ob- 
jects, among which is one of a nature entirely congenial with it—the 
ebolition of the African Slave trade, by declaring it piracy under 
the Law of Nations. 


A 


1 MS., Instructions to United States Ministers, vol. x, pp. 97-102. 


316 POLICY TOWARD MARITIME COMMERCE IN WAR 


Upon this latter object you have also been instructed, in pursuance 
of a Resolution of the House of Representatives, to propose a 
negociation with the Imperial Government of Russia. And it will 
afford a favourable opportunity for communicating to them, as you 
will accordingly do, a copy of the enclosed draft, entire, and of 
proposing to them a negociation founded upon it. You will state 
as the particular and personal impression of the President that, in 
offering this outline to the consideration of the Imperial Government, 
while he confidently relies that its great ultimate object will obtain 
the approbation of the Emperor Alexander, he indulges an earnest 
hope that it will secure his co-operation. 

You will observe that while it embraces all the essential principles 
of the armed neutrality, it adds to them that of exempting from 
capture and confiscation, in time of war, the merchant vessels and 
cargoes of the Belligerent parties themselves. It is hoped that this 
extension of immunity will remove the objections which there were 
to the system of the armed neutrality itself. The principle of the 
belligerent pretension is, that, although the neutral has the same 
right to trade with the enemy which he had before the war, yet the 
enemy cannot resort to the neutral flag to protect his property from 
the capture to which it would be subject under his own. Let it be 
agreed that the private property of the enemy shall be free from 
capture under his own flag; and he will have no more occasion to 
seek the protection of a neutral ship than in time of peace. 

The articles of the draft are all adapted to one purpose—that of 
mitigating the rigours and the miseries of war, by withdrawing 
from the sphere of its operations, private property upon the sea, 
as by the modern usages and laws of Nations, founded on the pre- 
cepts of Christianity, private property upon the land already has 
been | | 
This consideration is to be urged with, earnestness upon the Rus- 
sian Government, and requires to be treated with great delicacy and 
address. That the exemption of private property upon the land, 
from spoliation, in time of war, has become, by tacit and general 
consent, the Law of Christian Nations, in consequence of the pre- 
cepts of that religion, is historically true. It is undoubtedly known 
to the Emperor Alexander and to his enlightened Ministers. 

The principle upon which the Government of the United States 
now offer this proposal to the civilized world, is, that the same 
precepts of justice, of charity and of peace, under the influence of 
which Christian Nations have, by common consent, exempted 
private property on shore, from the destruction or depredation of 
war, require the same exemption in favour of private property upon 
the sea. If there be any objection to this conclusion, I know not 
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in what it consists; and if any should occur to the Russian Govern- 
ment, we only wish that it may be made a subject of amiable 
discussion 

Among the strongest recommendations to the adoption of this 
plan, is the exceeding facility with which it may be carried into 
effect. The principle is of perfect simplicity. It is but the com- 
pletion of a practice already established upon the land, where it is 
far more difficult of execution. It requires but the assent of the 
sovereign who binds himself to it, and executes itself. 

The ultimate advantages to be derived from it will be shared by 
all the maritime Nations, in proportion to the interest which the 
people of each of them has at stake upon the Ocean. The greatest 
share will be enjoyed by Great Britain, and in a two fold manner :— 
First by the entire security which it will give to all her commerce, 
and secondly, by relieving her from the necssity of maintaining that 
immense naval force which preys upon all her resources and aggra- 
vates the burden of her debt. 

The nations whose general policy has been, and probably will con- 
tinue to be that of neutrality to Maritime wars, among whom are the 
United States, will lose the considerable and alluring profits of neu- 
trality. But in the experience of the last Century, so dearly have 
they purchased these profits by the state of perpetual and angry 
collision in which it has kept them with the Belligerent powers, and 
by the wars in which it has scarcely ever failed, ultimately to involve 
themselves, that they will all be gainers by the exchange :—gainers, 
if not in pecuniary riches, at least in that comfort, tranquility and 
peace, which, to Nations as well as to individuals, is better than 
wealth. 

The American Government is anxiously desirous that the benefit 
of the example set by France in her present war may not be lost upon 
mankind :—the more anxiously desirous from the strong and un- 
qualified disapprobation which they must freely avow, to the prin- 
ciple upon which France has professedly acted in the invasion of 
Spain. Holding in aversion the purpose and the motive, in which 
this war originated, they hope the only feature of it which will ever 
be looked to with satisfaction hereafter, will be this proposal for 
shielding private property upon the seas from depredation. That 
which is wise, and benevolent and humane at this time, will be so at 
all times, and under all circumstances. Of the consequences to the 
world which the universal establishment of the principle would draw 
after it, there is no necessity for indulging a sanguine immagination. 
However small, they will be so much of gain to human happiness. 
However great, they will all bear the same indelible stamp of 
beneficence. 
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The first Article of the Draft is copied from the tenth Article of 
the Treaty of 19th November, 1794, between the United States and 
Great Britain. It is placed in the front of this project, because it 
was proposed on the part of Great Britain then, and because it as- 
signs a reason which embraces the unanswerable argument for all the 
rest. Jt relates to property, not indeed, directly upon the sea, but 
of a commercial character, and in fact, almost universally resulting 
from maritime speculations. It is certainly, by the Law of nature, 
property not more sacred than ships or their cargoes, and the same 
principle of natural justice which is formally assigned for the pro- 
tection of the one, ought to be applied equally to the other. 

In the enumeration of the list of contraband, the articles used for 
ship-building, are omitted, Some of them are ordinary articles of 
export from the United States, of their produce or manufacture. 
They are, in that respect, still more important to Russia,—a con- 
sideration not overlooked in preparing the project. They were in- 
cluded in the list of our Treaty with Great Britain of 1794; but if 
the principle now proposed, be adopted, of peace upon the sea, to 
private property and commerce, it will, thenceforth be less than ever 
an object, even to Great Britain, to class ship-building materials with 
contraband, and no other nations, in modern times has desired it. 

There are three Articles of the project adapted to the peculiar 
relations between the United States and Great Britain: one contain- 
ing a pledge that, in the event of a future war, between the parties, 
they will not employ Indians in carrying it on. This is in strict 
consonance with all the remainder of the plan. The employment of 
Indians is directly incompatible with that mitigation of war intro- 
duced by the precepts of christianity. Indians neither believe in the 
doctrines, nor recognize the duties, of christianity. Mercy has no 
place in their sense of moral obligation. Their cardinal virtue is 
revenge. They spare neither the property, nor the lines of their 
prisoners. They have no compassion for women or children. The 
employment of them ought, undoubtedly, to be exploded from all 
christian warfare. As a war between the United States and Russia 
to which this Article might be applicable, though happily, to the 
last degree improbable, is yet not impossible, it may be proper to 
include it in the proposals to the Imperial Government. The two 
Articles to provide against future impressments, though of the high- 
est importance, in the project as offered to Great Britain, seem to be 
quite unnecessary, if not altogether useless, between us and any other 
power. ‘They may be inserted or omitted, at the pleasure of the 
Emperor. 

If it shall suit the views of his Government to conclude a con- 
vention upon this Basis, you will ascertain whether it will accord 
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with his policy to promote the adoption of it by the other maritime 
powers. It is distinctly to be avowed that the ultimate object of the 
proposal is an improvement upon the existing Law of Nations. If 
there has been a time when such an improvement would have been 
regarded as impracticable, it was when moral principles and christian 
precepts were not formally recognized as considerations imperative 
upon the conscience of Princes, and of sovereign States. The sys- 
tem which we now offer is not new to the policy of this Union. It is 
coeval with the establishment of our Independence. It was fully 
disclosed to the world in our first Treaty with Prussia. But the 
sovereigns of Europe had not then proclaimed the precepts of chris- 
tianity to be their rule of conduct. Benevolence and Humanity had 
not been wielded as arguments paramount to all others for the abo- 
lition of the slave trade. No example had then been offered of a 
great maritime Nation commencing a war, and yet prohibiting hos- 
tilities against private property upon the seas. The armed neutral- 
ity, for a time, had protected the rights and property of neutrals; 
but the wars which succeeded, swept away, not only those barriers 
against maritime usurpation, but almost .every vestige of neutral 
right. The time, we hope, has now come for vindicating and rein- 
stating the laws of natural justice, and for extending the precepts 
of christian charity upon the sea. 


I am [etc.] JOHN Quincy ÅDAMS 
73 
The Secretary of State (J. Q. Adams) to the Chargé in France 
(Sheldon)! 


WASHINGTON, August 13, 1823. 
SIR: 


In one of the notes from the Count, dated the 24th of July, he 
communicated to this Government the information that His most 
Christian Majesty had given orders to his marine to take no Spanish 
vessels other than of war, and to detain, upon the principle of 
Blockade, no merchant vessels, whether of Spain or of other nations, 
unless they should attempt to enter a place really blockaded by the 
Kings naval forces, and should thus endeavour to force an effective 
blockade—That His majesty had also forbidden privateering by his 
subjects, and had resolved to deliver no letters of marque against 
the commerce of Spain. 


1 MS., Instructions to United States Ministers, vol. x, pp. 104-106. 
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The Government of the United States have seen, with deep regret, 
the war which has arisen between France and Spain,—and, with 
peculiar concern, the alleged grounds upon which it was com- 
menced by France. But they have received, with the highest satis- 
faction, the information of these regulations on her part. They 
hope that the example will not be lost, but will serve as a precedent 
for universal adoption, in the contests between christian and civi- 
lized nations, hereafter. The occasion has been taken, in connexion 
with negociations upon other subjects pending between the United 
States and Great Britain, to propose to that nation a convention for 
regulating neutral and belligerent rights in time of war, in which 
all privateering, and all warfare against private property upon the 
sea, 1s disclaimed and renounced. 

You will take an opportunity to give notice of this circumstance 
to the French Government, and you will observe that this proposition 
has been made in the first instance, to Great Britain with a special 
view to the relations between her and the United States. It is, in 
substance, a project for perpetual peace between them; and if ac- 
cepted by her, will extinguish all the operative causes of hostility 
between them. But it is not to the consideration of Great Britain 
alone, that the plan will be offered. It is of the deepest interest 
to all the maritime Nations; and the United States will not willingly 
abandon the hope that it will be adopted by them all. It will here- 
after, be communicated more in detail to the French Government, to 
the Imperial Government of Russia, and to others,—particularly if, 
upon the notice of this intention, which you will give at as early a 
period as may be convenient, it should be received with favourable 
dispositions. 

The system of policy which it proposes is coeval in the purposes of 
the United States, with the full establishment of their National 
Independence. Immediately after the peace of 1783, Commissioners 
Plenipotentiary were appointed by the Congress of the Confederd- 
tion, authorised to negociate Treaties of Commerce and navigation 
with all the principal maritime States of the world. And in the 
general plan of those Treaties it was proposed that, in the event of 
war between the contending parties, no privateering should be al- 
lowed, nor any hostilities against private persons or property upon 
the ocean, should be committed. Under one of these Commissions 
the first Treaty between the United States and Prussia was con- 
cluded, and it contained the full development of the design. Other 
nations were not then prepared for its adoption, but the present is 
believed to be a more favourable moment for its success. 

I am [etc. ] JOHN Quincy ADAMS 
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74 
Message of President Monroe to Congress, December 2, 1823? 


[Hxtract] 


At the commencement of the recent war between France and 
Spain it was declared by the French Government that it would grant 
no commissions to privateers, and that neither the commerce of 
Spain herself nor of neutral nations should be molested by the 
naval force of France, except in the breach of a lawful blockade. 
This declaration, which appears to have been faithfully carried into 
effect, concurring with principles proclaimed and cherished by the 
United States from the first establishment of their independence, 
suggested the hope that the time had arrived when the proposal 
for adopting it as a permanent and invariable rule in all future 
maritime wars might meet the favorable consideration of the great 
European powers. Instructions have accordingly been given to 
our ministers with France, Russia, and Great Britain to make those 
proposals to their respective Governments, and when the friends 
of humanity reflect on the essential amelioration to the condition 
of the human race which would result from the abolition of private 
war on the sea and on the great facility by which it might be ac- 
complished, requiring only the consent of a few sovereigns, an ear- 
nest hope is indulged that these overtures will meet with an attention 
animated by the spirit in which they were made, and that they will 
ultimately be successful. | 


75 


Treaty of Peace, Amity, Navigation, and Commerce between the 
United States and Colombia, October 3, 1824? 


[Articles XII-XVIT] 


ARTICLE TwELFTH. It shall be lawful for the Citizens of the United 
States of America and of the Republic of Colombia to sail with their 
Ships with all manner of liberty and security, no distinction being 
made who are the proprietors of the merchandizes laden thereon, 
from any port to the places of those who now are or hereafter shall be 
at enmity with either of the Contracting parties. It shall likewise be 
lawful for the citizens aforesaid to sail with the ships and merchan- 
dizes beforementioned and to trade with the same liberty and security 


: Richardson, Messages and Papers of the Presidents, vol. 11, pp. 207-220. 
Miller, Treaties and Other International Acts, vol. 111, pp. 163-194. 
42179—34——_-22 


322 POLICY TOWARD MARITIME COMMERCE IN WAR 


from the places, ports, and havens of those who are enemies of both 
or either party, without any oposition or disturbance whatsoever, not 
only directly from the places of the enemy beforementioned to neu- 
tral places, but also from one place belonging to an enemy to another 
place belonging to an enemy, whether they be under the jurisdiction 
of one power or under several. And it is hereby stipulated that free 
Ships shall also give freedom to goods, and that every thing shall be 
deemed to be free and exempt, which shall be found on board the 
Ships belonging to the Citizens of either of the Contracting parties, 
although the whole lading or any part thereof should appertain to 
the enemies of either, Contraband goods being always excepted. It 
is also agreed in like manner that the same liberty be extended to 
persons, who are on board a free ship, with this effect that although 
they be enemies to both or either party, they are not to be taken out 
of that free Ship, unless they are officers or soldiers and in the actual 
service of the enemies; Provided however and it is hereby agreed that 
the stipulations in this Article contained declaring that the flag shall 
cover the property, shall be understood as applying to those powers 
only, who recognize this principle, but if either of the two contract- 
ing parties shall be at war with a third and the other neutral, the 
flag of the neutral shall cover the property of enemies, whose govern- 
ments acknowledge this principle and not of others. 

ARTICLE THIRTEENTH. It is likewise agreed that in the case, where 
the neutral flag of one of the contracting parties shall protect the 
property of the enemies of the other, by virtue of the above stipula- 
tion, it shall always be understood that the neutral property found 
on board such enemies’ Vessels, shall be held and considered as 
enemies’ property, and as such shall be liable to detention and con- 
fiscation, except such property as was put on board such vessel before 
the declaration of war, or even afterwards, if it were done without 
the knowledge of it, but the contracting parties agree that two 
months having elapsed after the declaration, their Citizens shall not 
plead ignorance thereof. On the contrary, if the flag of the neutral 
does not protect the enemy’s property, in that case the goods and 
merchandizes of the neutral embarked in such enemy’s ships, shall 
be free 

ARTICLE Fourreenra. This liberty of Navigation and Commerce 
shall extend to all kinds of merchandizes excepting those only 
which are distinguished by the name of Contraband and under this 
name of Contraband or prohibited goods shall be comprehended; 
first, Cannons, mortars, howitzers, swivels, blunderbusses, muskets, 
fusees, rifles, Carbines, pistols, pikes, swords, sabres, lances, spears, 
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halberds, and granades, bombs, powder, matches, balls, and all other 
things belonging to the use of these arms; Secondly, Bucklers, hel- 
mets, breast plates, coats of Mail, infantry belts, and clothes made 
up in the form and for a military use; thirdly, Cavalry-belts, and 
horses with their furniture; fourthly, And generally all kinds of arms 
and instruments of iron, steel, brass, and copper or of any other 
materials, manufactured, prepared, and formed expressly to make 
war by sea or land. 

ÅRTICLE FIFTEENTH. All other merchandizes and things not com- 
prehended in the articles of contraband explicitly enumerated and 
classified as above, shall be held and considered as free, and subjects 
of free and lawful commerce, so that they may be carried and trans- 
ported in the freest manner by both the Contracting parties even to 
places belonging to an enemy, excepting only those places which are 
at that time beseiged or blocked up; And to avoid all doubt in this 
particular it is declared that those places only are beseiged or block- 
aded, which are actually attacked by a belligerent force capable of 
preventing the entry of the Neutral 

ARTICLE SIXTEENTH. The articles of Contraband before enumerated 
and classified which may be found in a Vessel bound for an enemy’s 
port, shall be subject to detention and confiscation, leaving free the 
rest of the cargo and the ship, that the owners may dispose of them 
as they see proper. No vessel of either of the two nations shall be 
detained on the high seas on account of having on board, articles of 
Contraband whenever the Master, Captain, or Supercargo of said 
Vessel will deliver up the Articles of Contraband to the Captor, 
unless the quantity of such Articles be so great and of so large a 
bulk, that they cannot be received on board the Capturing Ship with- 
out great inconvenience; but in this and in all other cases of just 
detention, the vessel detained shall be sent to the nearest convenient, 
and safe port for trial and judgment according to law 

ARTICLE SEVENTEENTH. And whereas it frequently happens that 
= Vessels sail for a port or place belonging to an enemy without know- 
ing that the same is beseiged, blockaded, or invested, it is agreed that 
every vessel so circumstanced may be turned away from such port or 
place, but shall not be detained, nor shall any part of her cargo, if 
not Contraband, be confiscated unless after warning of such blockade 
or investment from the commanding officer of the blockading forces, 
she shall again attempt to enter, but she shall be permitted to go to 
any other port or place she shall think proper. Nor shall any Vessel 
of either that may have entered into such port before the same was 
actually beseiged, blockaded, or invested by the other, be restrained 
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from quitting such place with her cargo, nor if found therein after 
the reduction and surrender shall such vessel or her cargo be liable 
to Confiscation, but they shall be restored to the owners thereof. 
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Message of President John Quincy Adams to the House of 
Representatives, March 15, 1826 * 


[Extract] 


It will be within the recollection of the House that immediately 
after the close of the war of our independence a measure closely 
analogous to this congress of Panama was adopted by the Congress 
of our Confederation, and for purposes of precisely the same char- 
acter. Three commissioners with plenipotentiary powers were ap- 
pointed to negotiate treaties of amity, navigation, and commerce 
with all the principal powers of Europe. They met and resided for 
that purpose about one year at Paris, and the only result of their 
negotiations at that time was the first treaty between the United 
States and Prussia—memorable in the diplomatic annals of the 
world, and precious as a monument of the principles, in relation to 
commerce and maritime warfare, with which our country entered 
upon her career as a member of the great family of independent 
nations. This treaty, prepared in conformity with the instructions 
of the American plenipotentiaries, consecrated three fundamental 
principles of the foreign intercourse which the Congress of that 
period were desirous of establishing: First, equal reciprocity and the 
mutual stipulation of the privileges of the most favored nation in the 
commercial exchanges of peace; secondly, the abolition of private 
war upon the ocean, and thirdly, restrictions favorable to neutral 
commerce upon belligerent practices with regard to contraband of 
war and blockades. A painful, it may be said a calamitous, experi- 
ence of more than forty years has demonstrated the deep importance 
of these same principles to the peace and prosperity of this nation 
and to the welfare of all maritime States, and has illustrated the pro- 
found wisdom with which they were assumed as cardinal points of 
the policy of the Union. 

At that time in the infancy of their political existence, under the 
influence of those principles of liberty and of right so congenial to 
the cause in which they had just fought and triumphed, they were 
able but to obtain the sanction of one great and philosophical, though 


*Richardson, Messages and Papers of the Presidents, vol. 11, pp. 329-340. 
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absolute, sovereign in Europe to their liberal and enlightened princi- 
ples. They could obtain no more. Since then a political hurricane 
has gone over three-fourths of the civilized portions of the earth, the 
desolation of which it may with confidence be expected is passing 
away, leaving at least the American atmosphere purified and 
refreshed. And now at this propitious moment the new-born nations 
of this hemisphere, assembling by their representatives at the isthmus 
between its two continents to settle the principles of their future 
international intercourse with other nations and with us, ask in this 
great exigency for our advice upon those very fundamental maxims 
which we from our cradle at first proclaimed and partially succeeded 
to introduce into the code of national law. 

Without recurring to that total prostration of all neutral and 
commercial rights which marked the progress of the late European 
wars, and which finally involved the United States in them, and 
adverting only to our political relations with these American nations, 
it is observable that while in all other respects those relations have 
been uniformly and without exception of the most friendly and 
mutually satisfactory character, the only causes of difference and 
dissension between us and them which ever have arisen originated in 
those never-failing fountains of discord and irritation—discrimina- 
tions of commercial favor to other nations, licentious privateers, and 
paper blockades. I can not without doing injustice to the Republics 
of Buenos Ayres and Colombia forbear to acknowledge the candid 
and conciliatory spirit with which they have repeatedly yielded to 
our friendly representations and remonstrances on these subjects— 
in repealing discriminative laws which operated to our disadvantage 
and in revoking the commissions of their privateers, to which Colom- 
bia has added the magnanimity of making reparation for unlawful 
captures by some of her cruisers and of assenting in the midst of war 
to treaty stipulations favorable to neutral navigation. But the 
recurrence of these occasions of complaint has rendered the renewal of 
the discussions which result in the removal of them necessary, while 
in the meantime injuries are sustained by merchants and other indi- 
viduals of the United States which can not be repaired, and the 
remedy lingers in overtaking the pernicious operation of the mischief. 
The settlement of general principles pervading with equal efficacy all 
the American States can alone put an end to these evils, and can 
alone be accomplished at the proposed assembly. 

If it be true that the noblest treaty of peace ever mentioned in 
history is that by which the Carthagenians were bound to abolish 
the practice of sacrificing their own children because it was stipu- 
lated in favor of human nature, I can not exaggerate to myself the 
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unfading glory with which these United States will go forth in the 
memory of future ages if by their friendly counsel, by their moral 
influence, by the power of argument and persuasion alone they can 
prevail upon the American nations at Panama to stipulate by gen- 
eral agreement among themselves, and so far as any of them may be 
concerned, the perpetual abolition of private war upon the ocean. 
And if we can not yet flatter ourselves that this may be accomplished, 
as advances toward it the establishment of the principle that the 
friendly flag shall cover the cargo, the curtailment of contraband of 
war, and the proscription of fictitious paper blockades—engagements 
which we may reasonably hope will not prove impracticable—will, if 
successfully inculcated, redound proportionally to our honor and 
drain the fountain of many a future sanguinary war. 


TI 


The Secretary of State (Clay) to the Appointed Delegates to the 
Congress at Panama (Anderson, Sargeant)? 


WasuinetTon, May 8, 1826. 
GENTLEMEN: 


Next to the more pressing object of putting an end to the war 
between. the new Republics and Spain, should be that of devising 
means to preserve peace, in future, among the American Nations 
themselves, and with the rest of the world. No time could be more 
auspicious than the present, for a successful enquiry, by the Ameri- 
can Nations, into the causes which have so often disturbed the repose 
of the world, and for an earnest endeavour, by wise precaution, in 
the establishment of just and enlightened principles for the gov- 
ernment of their conduct, in peace and in war, to guard, as far as 
possible, against all misunderstandings. They have no old preju- 
dices to combat, no long established practices to change, no entangled 
connections or theories to break through. Committed to no peculiar 
systems of commerce, nor to any selfish belligerent code of Law 
they are free to consult the experience of mankind, and to establish, 
without bias, principles for themselves, adapted to their condition, 
and likely to promote their peace, security and happiness. Remote 
from Europe, it is not probable that they will often be involved in 
the wars with which that quarter of the Globe may be destined, 
hereafter, to.be afflicted. In these wars, the policy of all America 


? MS., Instructions to United States Ministers, vol. x1, pp. 35—66. 
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will be the same, that of peace and neutrality, which the United 
States have, heretofore, constantly laboured to preserve. 

If the principles which that probable state of neutrality indicates 
as best for the interests of this hemisphere, be, at the same time, just 
in themselves, and calculated to prevent wars, or to mitigate the 
rigour of those great scourges, they will present themselves to the 
general acceptance, with an union of irresistible recommendations. 
Both those qualities are believed to be possessed by the maritime 
principles for which the United States have ever contended, and, 
especially, throughout the whole period of the late European wars. 
The President wishes you to bring forward those principles, on an 
occasion so auspicious as that is anticipated to be, of the Congress at 
Panama. Uncontrolled power, on whatever element it is exerted, is 
prone to great abuse. But it is still more liable to abuse on the sea 
than on the land, perhaps because it is there exercised beyond the 
presence of impartial spectators, and, therefore, with but little moral 
restraint resulting from the salutary influence of public opinion, 
which, if applied at all, has always to be subsequently, and, conse- 
quently, less efficaciously, applied. The moral cognizance, when it 
comes to be taken, finds, too, a more doubtful or contested state of 
fact, than if the theatre had been where there were more numerous 
and less prejudiced witnesses. At all times, there has existed more 
inequality, in the distribution among Nations, of maritime, than of 
territorial power. In almost every age, some one has had the com- 
plete mastery on the ocean, and this superiority has been, occasion- 
ally, so great, as to more than counterbalance the combined maritime 
force of all other Nations, if such a combination were practicable. 
But when a single Nation finds itself possessed of a power, any 
where, which no one, nor all other Nations, can successfully check 
or countervail, the consequences are too sadly unfolded in the pages 
of history. Such a Nation grows presumptious, impatient of contra- 
diction or opposition, and finds the solution of National problems 
easier and more grateful to its pride, by the sword, than by the slow, 
and less brilliant process of patient investigation. If the superiority 
be on the ocean, the excesses in the abuses of that power become in- 
tolerable. Although, in the arrangement of things, security against 
oppression should be the greatest where it is most likely to be often 
practiced, it is, nevertheless, remarkable that the progress of en- 
lightened civilization has been much more advanced on the land than 
on the ocean. And, accordingly, personal rights, and especially, those 
of property, have both a safety and protection on the former, which 
they do not enjoy on the latter, element. Scarcely any circumstance 
would now tend more to exalt the character of America than that of 
uniting its endeavours to bring up the arrears of civilization as ap- 
plied to the ocean, to the same forward point which it has attained 
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on the land; and thus, rendering men and their property secure 
against all human injustice and violence, leave them exposed only tc 
the action of those storms and disasters, sufficiently perilous, which 
are comprehended in the dispensations of Providence. 

It is under the influence of these, and similar considerations that 
you will bring forward, at the contemplated Congress, the proposi- 
tion to abolish war against private property, and non-combatants, 
upon the ocean. Private property of an enemy is protected, when 
on land, from seizure and confiscation. Those who do not bear 
arms there, are not disturbed in their vocations. Why should not 
the same humane exemption be extended to the sea? If merchan- 
dize in a warehouse on shore, remains unmolested amidst the rav- 
ages of modern war, can any good reason be assigned for allowing 
the same merchandize, when transferred to a ship, which is peace- 
ably navigating the ocean, to be an object of legitimate capture and 
condemnation? If artisans and husbandmen are permitted, without 
hindrance, to pursue their respective callings, why should not the 
not less useful mariners be allowed, peacefully, to distribute the 
productions of their industry, in exchanges for the common benefit 
of mankind? This has been an object which the United States 
have had much at heart, ever since they assumed their place among 
the Nations. More than forty years ago, Dt Franklin, one of their 
most enlightened and successful ministers thus expressed himself. 
“It is time, it is high time, for the sake of humanity, that a stop 
were put to this enormity. The United States of America, though 
better situated than any European Nation to make profit by 
privateering, are, as far as in them lies, endeavouring to abolish the 
practice, by offering, in all their Treaties with other Powers, an 
article engaging, solemnly, that, in case of future war, no privateer 
shall be commissioned on either side, and that unarmed merchant 
ships, on both sides, shall pursue their voyages unmolested. This 
will be a happy improvement of the law of Nations. The humane 
and the just cannot but wish general success to the proposition.” 
What the sagacious forecast of that illustrious man enabled him to 
anticipate, at that early day of our National existence, has been fully 
confirmed in our subsequent progress. We are better situated than 
any other Nation, and, in the event of war, we now have ample 
means to enable us to make profit by privateering. But, faithful to 
our principles, we now offer, in our maturer and stronger condition. 
the same stipulations which were offered by Franklin and other 
American negociators, but which might then have been attributed 
to our infancy and weakness. If, by the common consent of Na- 
tions, private property on the ocean was no longer liable to capture, 
as lawful prize of war, the principle that free ships should make 
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free goods would lose its importance by being merged in the more 
liberal and extensive rule. But, judging from the slow progress of 
civilization, in its operation on the practices of war, and the tenac- 
ity with which power ever clings to advantages which it conceives 
itself to possess, it would be too much to indulge any very sanguine 
hope of a speedy, universal concurrence in a total exemption of all 
private property from capture. Some Nations may be prepared to 
admit the limited, who would withhold their assent from the more 
comprehensive, principle. You will, therefore, also, propose the 
adoption of the rule that free ships shall make free goods, and its 
converse, that inimical ships shall make inimical goods. The one 
seems, necessarily to follow from the other, and, in their practical 
application, there is a simplicity and certainty in both, which 
strongly recommend them to general adoption. Both operate in 
favour of neutrality, and thus present a new dissuasive to Nations 
from rashly engaging in war. It will occur, of course, to you, to 
insert a provision restricting the operation of these principles to 
those nations which shall agree to observe them. 

You will propose a definition of Blockade. The experience of 
the United States, and that of some of the new American Nations, 
short as has been the term of their existence, alike indicates the 
utility of a plain and intelligible description of the facts which 
constitute a legitimate blockade. The want of such a definition has 
been the principal cause of any difficulties which have arisen between 
them and the United States. The belligerent interest is to extend, 
the neutral to contract, as much as possible, the range of a block- 
ade. The belligerent interest is to insist upon the smallest possible, 
that of the neutral, the largest practicable, amount of force to give 
validity to the blockade. In this conflict of opposite pretensions, 
as the belligerent has arms in his hands ready to support his, the 
neutral generally suffers. The best security against abuses, on either 
side, is a clear definition, which, by presenting circumstances no- 
torious in their nature and character, admits of no controversy 
among those who have a proper sense of justice, and entertain a 
mutual regard for their respective rights. You will find, in the 
Treaty with Colombia, and that with the Central Republic, recently 
concluded and ratified here, (copies of both which are herewith) 
a definition of blockade which may be proposed and safely followed. 
In the same Treaties are also contained articles supplying a list of 
contraband, and several other articles having reference to a state 
of war in which the contracting parties may be belligerent or neutral, 
as the case may be, all of which you are authorized to propose. In 
connexion with this interesting subject, you are furnished, among 
the accompanying documents, with a Letter from my predecessor, 
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under date the 28th day of July, 1823, addressed to Mr. Rush, Min- 
ister of the United States at London, with the draft of Articles 
for a Treaty which he was authorized to propose to Great Britain. 
They may facilitate your labours. The articles, having been pre- 
pared with much consideration, may serve as models for any that 
may be agreed on at the Congress upon corresponding topics. It is 
hardly necessary to add that this recent experiment with Great 
Britain, like all others which preceded it, proved abortive. 


I have [etc. | ; H. Cray 
18 
The Secretary of State (Clay) to the Minister in Great Britain 
(Gallatin) * 
No. 1 WASHINGTON, June 19, 1826. 
Sm: | 


Among the Archives of the Legation, and also in the pamphlet con- 
fidentially printed by order of the Senate, now handed you, (see 
pages 3. 30. 40. 44. 46) you will find a series of letters of instruction 
from him [John Quincy Adams] to Mr. Rush, which you will re- 
gard as forming your guide so far as they remain unaltered in this, 
or in subsequent instructions. The subjects of which those Letters 
severally treat may be arranged under the two following general 
heads: 


I. Such as relate to a season of war between Great Britain and the 
United States, or between one of the two countries and a third power, 
the other remaining neutral. The duration of the interests which 
the subjects of this class involve, is limited to war, beginning and 
ending with it. 

II. Such as have an interest pervading both a season of peace and 
war, and whose duration, therefore, is not restricted to the continu- 
ance of either. 


I. Under the first head may be comprehended 


1°t The abolition of privateering. 

2. The principle—free ships, free goods. 

3. Impresment of seamen. 

4 The Law of Blockade 

5. Contraband. 

6. Confiscation of debts or funds in public stocks. 

7. Exemption of persons engaged in trade, in the respective 
Countries, from molestation in consequence of the 
existence of a war between them; & 


! MS., Instructions to United States Ministers, vol. x1. pp. 90-129. 
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8 Other special provisions designed to define, more precisely, 
the rights and duties of the neutral and belligerent, in 
given cases, and generally, to mitigate the rigours of 
war. 


I. On the renewal of the negotiation, you will state to the British 
Plenipotentiaries that, in respect to the subjects comprized under 
the first head, the American Government yet feels, in their unabated 
force, all those considerations derived from the spirit of the times, 
the influence of the Christian Religion, and the favourable auspices 
of the present period of general peace, which induced it to propose 
them, through Mr. Rush, for negotiation; and that it would be 
happy, if they could be satisfactorily arranged. But, from the re- 
ception which, on that occasion, was given to them by the British 
Government, that of the United States is discouraged from making 
any new attempt at their adjustment; and that you are, therefore, 
now instructed to decline bringing them forward. Of those sub- 
jects, that of extending to private property on the high seas the same 
security and exemption from Capture in time of war as belong to 
it when on land; the impressment of seamen; and the settlement of 
certain conflicting belligerent and neutral pretensions, have a pre- 
eminent importance. In the first all Nations are deeply interested ; 
for it cannot be doubted that, if Great Britain and the United States 
were to agree to the abolition of privateering and no longer to con- 
sider private property on the high seas, as lawful prize of war, their 
humane example would be generally followed, that wars would be 
diminished, that when they unhappily occurred, their duration 
would be more limited, and a great private aggravation of their 
calamities would cease; and that a beneficent channel of the com- 
forts and happiness of nations would remain unobstructed. The 
same example would have great influence on other Nations, in in- 
ducing them to concur in the general adoption of any fixed conven- 
tional principles, more certainly defining the respective rights and 
duties of belligerents and neutrals, which the United States and 
Great Britain might stipulate.... Although the discourag- 
ing reception given by the British Government to the offer of Mr. 
Rush to treat of the maritime questions induces the President to 
think it unnecessary that you should be now instructed again to pre- 
sent them, you are, notwithstanding, authorized, if the British Plen- 
ipotentiaries should wish to introduce them into the negotiation, to 
agree to all, or any, of the articles, a draft of which accompanied 


A of Instruction to Mr. Rush, under date the 28t! July, 


I am [etc.] H. CLAY 
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79 
The Secretary of State (Clay) to the Chargé in Peru (Cooley) * 


No. 4 WasHINGTON, April 15, 1828. 


Sir: The President is desirous that you should negotiate, in behalf 
of the Government of the United States, with the Govt of Peru, a 
Treaty of Friendship, Commerce and navigation. Circumstances, 
hitherto, have not favored the execution of that object; but the time 
has now arrived when it is hoped it may be entered upon with 
advantage. 


Considering the present state, and probable future extent of the 
naval power of the United States, the opinion entertained by some 
is not without plausibility, that their interest is adverse to those 
liberal maritime principles for which they have ever contended, since 
their origin as a nation. That opinion, perhaps, would be well 
founded if they were likely to be frequently involved in maritime 
wars. But their prosperity is so evidently connected with the preser- 
vation of peace, that it is to be hoped that they will but rarely be 
involved in war. Whatever may really be the pecuniary interest of 
belligerant maritime powers, there can be no doubt that the general 
cause of humanity and civilization will be promoted by the adoption 
of those maritime principles which the United States have so per- 
severingly endeavored to establish—lIt is in that view of the matter 
that the President wishes you to propose those articles which relate to 
that subject, which you will find in the Treaty with Central America, 
and to press them, as long as there is any reasonable prospect of their 
being agreed to. 


I am [ete.] H. Cray 
80 
Treaty of Commerce and Navigation between the United States and 
Prussia, May 1, 1828 ? 
ArticLteE XII 


The Twelfth Article of the Treaty of Amity and Commerce, con- 
cluded between the Parties in 1785, and the Articles from the Thir- 
teenth to the Twenty-fourth, inclusive, of that which was concluded 
at Berlin in 1799, with the exception of the last paragraph in the 


1 MS., Instructions to United States Ministers, vol. x11, pp. 89-95. 
* Miller, Treaties and Other International Acts, vol. 111, pp. 427-445. 
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Nineteenth Article, relating to Treaties with Great Britain, are, 
hereby, revived with the same force and virtue, as if they made part 
of the context of the present Treaty; it being, however, understood 
that the stipulations contained in the Articles thus revived, shall be 
always considered as, in no manner, affecting the Treaties or Conven- 
tions concluded by either Party with other Powers, during the 
interval between the expiration! of the said Treaty of 1799, and the 
commencement of the operation of the present Treaty. 

The Parties being still desirous, in conformity with their intention 
declared in the Twelfth Article of the said Treaty of 1799, to establish 
between Themselves, or in concert with other maritime Powers, fur- 
ther provisions to ensure just protection and freedom to neutral 
navigation and commerce, and which may, at the same time, advance 
the cause of civilization and humanity, engage again to treat on this 
subject, at some future and convenient period. 


81 


The Secretary of State (Clay) to the Minister in Great Britain 
(Barbour)? 


WasHINGTON, June 13, 1828. 
Sir: 


Most of the subjects on which M! Gallatin was instructed to negotiate 
with the British Government, were acted upon by him. Some of 
them were brought to a satisfactory conclusion, whilst, on others, 
the British Government declined to treat. Of the latter description 
are all that class comprised under the first genera] head of the in- 
structions given to that gentleman on the 19th of June 1826, em- 
bracing the following. 


. The abolition of privateering 

. The principle of “Free ships, free goods.” 

. Impressment of seamen. 

. The law of Blockade. 

. Contraband. 

. Confiscation of debts, or funds in public stocks. 

. Exemption of persons engaged in trade, in the respective 
coupes from molestation in consequence of the existence 
of war. 

. Other special provisions, designed to define more precisel 
the rights and duties of the neutral and belligerant, and, 
generally, to mitigate the rigors of war. 


“TO Ot He G9 NO et 


oo 


*On June 22, 1810. 
7MS., Instructions to United States Ministers, vol. xm, pp. 122-125. 
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On all these subjects the government of the U. S. is willing to 
treat, and to make an arrangement on principles which have fre- 
quently been communicated to the British Government. But after 
all that has passed between the two Governments, the President 
thinks that the first movement towards such an arrangement, ought 
to proceed from the Br: Government. In the event of the continua- 
tion of the present state of peace, no difficulty is likely to arise, on 
any of them; but if any war should break out to which G. Britain 
should be a party, it is possible that the practice of impressment may 
be attempted to be again applied to us. In that event, you will, 
in the very first instance of the impressment of any american sea- 
men, remonstrate in strong, but respectful, terms against it, and let 
the Br: Gov! know, that this Gov! cannot, and will not submit to it. 


I am [etc.] H. Cray 
82 
The Acting Secretary of State (Brent) to the Russian Minister 
(Krudener)} 


WasuHineton, August 2, 1828. 

Sir: In the absence of the Secretary I have the honor to acknowl- 
edge the receipt of your note to him of the 28% ultimo, together with 
the Copy of a Circular Despatch addressed to you by Count Nessel- 
rode, and communicated by you at his instance to this Government, 
containing the substance of the instructions which had been given by 
the orders of His Imperial Majesty to the Commanding Officer of 
His Naval forces in the Mediterranean, in relation to the conduct to 
be observed by him towards Neutral Vessels navigating that sea, 
including those of the United States, and referring to the principles 
adopted by the Conventions between Russia and Great Britain, con- 
cluded in 1801, as the rule for his Government in that respect; and I 
lost no time in submitting your note, with its enclosure, to the Presi- 
dent of the United States. | 

I am directed by the President to inform you, that he fully appre- 
ciates the motives which actuated the councils of His Imperial 
Majesty, in giving the orders referred to, and that they will be 
forthwith made known to the Commanding Officer of the Naval 
forces of the United States in the Mediterranean, and at the same 
time instructions be given to that officer, to prevent, as far as his 
situation may enable him to do so, any violation on the part of the 


*MS., Notes to Foreign Legations, vol. Iv, pp. 50-51. 
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American flag, of any Belligerent Maritime rights of Russia, and to 
promote, on his part, the most friendly and harmonious understand- 
ing between the respective Naval armaments of the two Countries 
stationed in that Sea. 

I am directed likewise by the President to express the wish which 
he entertains, that your Government may be disposed to adopt anew, 
with respect to Neutral Commerce, generally, the liberal principles 
it conceived, adopted and proclaimed in the years 1780, and 1781, 
for the protection of the navigation of the Northern Powers of 
Europe, by the celebrated Treaty of armed neutrality, and to state, 
that a reciprocal disposition will be found to exist on his part, to 
favor those Principles, by any suitable arrangement which may be 
mutually agreed upon, for giving them effect. 

It is not stated in your communication, nor in its enclosure, 
whether the Treaties of 1801, between Russia and Great Britain, to 
which reference is made, are considered as still in force and binding 
upon the two Nations, Parties to them, or not—as precise informa- 
tion upon this point may eventually become interesting to this Gov- 
ernment, I beg leave, at the instance of the President, respectfully 
to make the enquiry of you, what is the understanding of Russia 
and Great Britain upon the subject? 

I pray you [etc.] | DanreL BRENT 


83 
The Secretary of State (Clay) to the Chargé in Peru (Larned)? 


WASHINGTON, January 10, 1829. _ 

Sir: From information received from our Consul at Lima, M! 
Radcliff, and from other channels, it appears that war has been com- 
menced between the Republics of Peru and Colombia. The Presi- — 
dent had hoped that this event would not have occurred, and he 
still cherishes the wish that it may be speedily terminated by some 
amicable arrangement between the Parties. But should it continue, 
it will be one of your constant duties to watch its progress, and to 
guard, as far as possible against its injurious effects upon our com- 
mercial and other interests. You will promptly remonstrate against 
any and every violation of the public Law, operating to the prejudice 
of our neutral rights. The belligerant having arms in his hand, is 
prone to extend the rights of war, and, too frequently aims to cir- 
cumscribe those of Neutrals. Whilst it is their duty to acquiesce in 
the exercise of all the rights of war, which properly appertain to 
the belligerant, it is their privilege, and their duty, also, to oppose 


! MS., Instructions to United States Ministers, vol. XII, pp. 180-181. 
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pretensions which have not the sanction of established usage and the 
public Law. 

One of the most usual of those pretensions relates to the subject of 
blockade. The law which regulates blockade having been of late 
years so often discussed, and so frequently defined in Treaties, there 
can be no misapprehension about the circumstances which are neces- 
sary to render any particular blockade valid. All paper blockades, 
all blockades unattended by the presence of a force competent to 
maintain them, are illegal, and cannot be respected. 

It has been seen with surprise that notwithstanding the principles 
of a legal blockade are so well established and understood, the Gov- 
ernment of Peru declared, in September, last, the whole coast of the 
Republic of Colombia on the Pacific, in a state of blockade. When 
we take into view the extent of that coast (near three hundred 
leagues) and the total inadequacy of the Navy of Peru to maintain 
the blockade, there cannot be any difficulty in pronouncing it illegal. 
M? Radcliff has already protested against it. Should it be still in- 
sisted on, you will again remonstrate against it, and inform the Gov- 
ernment of Peru that the United States cannot consent to respect any 
blockade by either Party, where the port or harbor blockaded is not 
actually attacked by a belligerant force capable of preventing the 
entry of a neutral. If, under pretence of any such blockade, cap- 
tures shall be made of American property, the Government of the 
Captor will be held responsible for a full indemnity; and the armed 
vessels of the United States will be instructed to disregard such il- 
legal blockade, and to protect American Citizens and their property 
against any attempt to enforce it. 


I am [etc.] H. Cray 
84 
The Secretary of State (Van Buren) to the Minister in Russia 
(Landolph)' 


WASHINGTON, June 18, 1830. 
SIR: i 


When you shall have succeeded in arranging the terms of the 
proposed stipulations in regard to commerce and navigation; or if, 
in consequence of your overtures on that subject being met by the 
same objections which defeated those of your predecessors, you 
should find yourself compelled to abandon the project altogether, it 


? MS., Instructions to United States Ministers, vol. XIII, pp. 127-171. 


DOCUMENTS 337 


is believed, from recent conferences with the Russian Minister here, 
that his Government may still be disposed to conclude an arrange- 
ment by treaty upon the remaining subject of negotiation, that is, the 
rights and duties of belligerants and neutrals. The principles which 
it is desirable to establish in such a Convention will now become the 
subject of consideration. In order to present a connected view of the © 
whole subject, it may be proper to cast a retrospective glance upon the 
course heretofore pursued on each side, and to note the similarity of - 
views and concert of action which have characterized their proceed- 
ings. 

Among the prominent features which have ever distinguished the 
policy of the Russian Emperors, their strict observance of the Law 
of Nations, and their active agency in protecting the maritime rights 
of neutrals, entitle them to the admiration and gratitude of all the 
Nations whose policy and interest it is to pursue, under the sanction 
of the public law, the arts of peace, and the advantages of general 
commerce and navigation. 

Previous to the war which grew out of the American Revolution, 
the respective rights of neutrals and belligerants had been settled 
and clearly defined by the Conventional law of Europe, to which all 
the maritime powers had given their sanction in the treaties con- 
cluded among themselves. The few practical infractions, in time of 
war, of the principles thus recognised by them, have been disavowed, 
upon the return of peace, by new stipulations again acknowledging 
the existence of the rights of neutrals as set down in the maritime 
code. 

In addition to the recognition of these rights by the European 
Powers, one of the first acts of the United States, as a nation, was 
their unequivocal sanction of the principles upon which they are 
founded, as declared in their treaty of Commerce of 1778, with the 
King of France. These principles were that free ships gave freedom 
to the merchandise, except contraband goods, which were clearly 
defined, and that neutrals might freely sail to, and between enemies’ 
ports, except such as were blockaded in the manner therein set forth. | 
These principles having thus been established by universal consent, 
became the rule by which it was expected that the belligerants would 
be governed in the war which broke out about that time between 
France and Spain, on the one hand, and Great Britain on the other. 
The latter power, however, having soon betrayed a disposition to 
deviate from them in some of the most material points, the Govern- 
ments which had preserved a neutral course in the contest, became 
alarmed at the danger with which their maritime rights were threat- 
ened by the encroachments and Naval supremacy of England; and 
the Empress of Russia at their head, undertook to unite them in 
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defence of those rights. On the 28% of February, 1780, she issued 
her celebrated declaration, containing the principles according to 


which the commanders of her naval armaments would be instructed 
to protect the neutral rights of her subjects. Those principles were 
as follows: 


1*t Neutral vessels may freely sail from port to port, and on 
the coasts of the Nations parties to the war. 

24 The goods belonging to the subjects of the said nations at 
war, are, with the exception of contraband articles, free on 
board neutral vessels. 

3? With respect to the definition of contraband articles, the 
Empress adheres to the provisions of the 10‘? and 11‘? Articles 
of her treaty of Commerce with Great Britain, and extends the 
obligations therein contained to all the nations at war. 

4th To determine what constitutes a blockaded port, this de- 
nomination is confined to those the entrance into which is mani- 
festly rendered dangerous in consequence of the dispositions 
made by the attacking power with ships stationed and sufficiently 
near. 

5ta These principles are to serve as a rule in proceedings and 
judgments with respect to the legality of prizes. 


This declaration was communicated to the belligerant Govern- 
ments, with a request that the principles it contained should be ob- 
served by them in the prosecution of the war. From France and 
Spain it received the most cordial and unequivocal approbation, as 
being founded upon the maxims of public law which had been their 
rule of conduct. Great Britain, without directly approving or con- 
demning those maxims, promised that the rights of Russia would be 
respected agreeably to existing treaties. The Declaration was like- 
wise communicated to the other European Powers, and the accession 
by treaties or solemn declarations, of Denmark, Sweden, Prussia, 
Holland, Austria, Portugal, and the Two Sicilies to the principles 
asserted by the Empress of Russia, formed the league, which, under 
the name of “Armed Neutrality,” undertook to preserve inviolate 

the maritime rights of neutrals. 

_ Whatever may have been the conduct of the belligerants in that 
war, with respect to the rights of neutrals, as declared by the Armed 
Neutrality, the principles asserted by the Declaration of the Empress 
Catharine were again solemnly recognised by the treaty of peace, 
concluded by Great Britain and France, at Versailles, on the 3? 
September, 1783. Among the several treaties thereby renewed and 
confirmed was that of Utrecht in 1713, by which the same Contract- 
ing Parties had, nearly a century before, given the most solemn 
sanction to the principles of the Armed Neutrality, which were thus 
again proclaimed by the most deliberate acts both of belligerants 
and neutrals, as forming the basis of the universal code of maritime 
legislation among the Naval Powers of the world. 
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Such may be said to have been the established Law of Nations 
at the period of the peace of 1783, when the United States, recognised 
as independent by all the Powers of the earth, took their station 
amongst them. These principles to which they had given their 
sanction in their treaties with France of 1778 were again confirmed 
in those of 1783 with Sweden, and of 1785 with Prussia; and con- 
tinued, uncontroverted by other nations, until the wars of the French 
Revolution broke out and became almost general in Europe in 1793. 
The maxims then advanced by Great Britain in her instructions to 
her naval commanders, and in her Orders in Council, regulating 
their conduct and that of her privateers, with regard to neutrals, 
being in direct contravention of the principles set forth in the dec- 
laration of the armed neutrality, and in her own treaty stipulations, 
compelled the European Powers which had remained neutral in the 
contest to unite again for the protection of their just rights. It was 
with this view that the Emperor Paul of Russia appealed to these 
Powers, and that, at his instance, making common cause in behalf 
of the general interest of nations, Russia, Sweden, Denmark, and 
Prussia, united in a new league of armed neutrality, bound them- 
selves by new treaties, re-isserted the principles laid down in the 
Declaration of 1780, and added thereto some new clauses extending 
still further the privileges of neutral commerce. 

So far we find Russia actively engaged at the head of the European 
Powers in asserting and enforcing the principles of maritime law 
as established by the conventional agreements of all nations; and the 
United States, with the exception of their treaty of 1794 with Great 
Britain, by which some of their pretensions were so far waived as to 
be reserved for future discussion, steadily following her in support 
of the common rights of nations. But, at the death of the Emperor 
Paul, the circumstances in which his successor was placed, and the 
great naval supremacy of England, induced him to sign, in 1801, a 
treaty with the last mentioned power, whose stipulations are silent 
as to some of the principles laid down in the Declarations of the 
Armed Neutrality, and contended for by his predecessors. 

Whatever may have been the motives, which, in 1794, induced the 
United States to agree, in their treaty of that year with Great Brit- 
ain that some of the principles of maritime rights theretofore uni- 
versally recognized, were still susceptible of further discussion, the 
fact of their not having been actually abandoned, but merely sus- 
pended, would be sufficient proof of their intention never to consent to 
an actual waiver of them, even if their subsequent treaties, and par- 
ticularly that of 1800, with the French Republic, concluded shortly 
after, and expressly asserting those principles, did not furnish con- 
clusive evidence of their settled policy in this respect. 
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During the wars which broke out soon after the general pacifica- 
tion of Amiens, the rights of neutrals were completely prostrated 
under the retaliatory and lawless decrees and Orders in Council of 
France and England. This war, in which the United States were 
left to contend single handed, in support of the maritime rights of 
neutrals, was but ill adapted to the accomplishment of their views 
in this respect. Their repeated and earnest representations against 
the most flagrant violations of the Public Law, stand, under the eyes 
of all the nations of Europe, a monument of their unwavering attach- 
ment to the principles of justice upon which those rights were 
erected; and their treaties with several of them, concluded since 
the return of peace, in which they have exerted themselves to estab- 
lish those principles upon the most liberal and permanent footing, 
attest at once their sincerity and their perseverance in the pursuit 
of that desirable object. 

In their negotiations with the Government of His Imperial 
Majesty, the United States never lost sight of the distinguished 
claim which Russia has acquired to be considered as the leader in 
the measures whose object was the universal adoption of the prin- 
ciples involved in the dispute. 

The instructions given to M! Short, who, in 1808, was appointed 
to represent the United States near His Imperial Majesty, directed 
him, in general terms, to express the conformity of the principles 
which governed the policy of both countries with regard to the rules 
of public Law between belligerants and neutrals. To Mr: Adams, 
who succeeded M! Short, in 1809, still more full instructions were 
given on that subject; and he was directed to use all his endeavours 
to obtain the agreement of the Emperor to the extension of those 
principles to a still greater latitude than the declarations of the 
Armed Neutrality of 1800. Similar instructions were repeated to 
Messieurs Pinkney and Campbell, who successively represented the 
United States at the Court of Russia; and M! Middleton was, in 1823, 
put in possession of a project, matured at Washington, which he 
was directed to offer to the Russian Government, as containing the 
views of that of the United States upon this important subject, and 
the basis of the Convention they were anxious to conclude with His 
Imperial Majesty. 

Hitherto circumstances have prevented the accomplishment of 
the wishes of the United States, which have always been believed 
to be, likewise, those of the Emperor. The prevalence of general 
peace in Europe, the successful termination of the contest in which 
Russia has been engaged for the protection of her interests in the 
East; the new field open to commerce by the stipulations of her 
treaty of Adrianople, and the liberal spirit which pervades the age, 
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are circumstances which may induce well founded hopes that a new 
attempt to come to an amicable understanding upon the subject 
will not be made in vain. 

These hopes are strengthened by the indications given at Washing- 
ton by the representative of His Imperial Majesty of a disposition 
on the part of that sovereign to conclude such an arrangement. 

In July, 1828, Baron de Krudener, Envoy Extraordinary and 
Minister Plenipotentiary of Russia, having by order of his Govern- 
ment, officially notified the Department of State of the principles by 
which the Naval Commanders of His Imperial Majesty were 
directed to govern themselves towards neutrals in enforcing the 
blockade of the ports of the Ottoman Porte, then recently instituted 
by the Russian fleets,—the President took that opportunity of causing 
the Imperial Government to be informed through its Minister here, 
of the wish he entertains that that Government might be disposed to 
adopt anew, with respect to neutral commerce, generally, the liberal 
principles it had proclaimed in the treaties and declarations of the 
Armed Neutrality of 1780; and of the readiness of the United 
States to enter into an arrangement for their common adoption by 
both Governments. Baron de Krudener having communicated this 
wish to the Government of His Imperial Majesty, received, in conse- 
quence thereof, instructions, which led to several conferences 
between him and the Secretary of State, shortly after the accession 
of the present Executive. The result of these conferences whose 
object was merely an inquiry into the views of the parties, was an 
unequivocal ascertainment of the entire willingness and readiness of 
both Governments to enter into a negotiation for a Convention to 
define and settle the principles by which they would be governed 
with regards to neutrals, in the event of either being engaged in war. 
To an inquiry which had been made, how far the Emperor of Russia 
would find himself restricted in the adoption of those principles by 
his treaty of 1801 with Great Britain, Baron Krudener having 
replied, by direction of his Government that subsequent events had 
annulled every stipulation which might have abridged His Majesty’s 
rights in that respect, it was likewise ascertained that both nations 
stood perfectly untrammelled as to the extent they might find it 
their interest to give to the principles to be agreed upon in such a 
negotiation. 

The encouraging prospect held out by the circumstances above 
alluded to have created a desire, on the part of the President to 
become instrumental in realizing the wishes of the two nations, in 
an object so important to their common interests, and so creditable 
to the motives by which they are induced: and he derives great 
satisfaction from being able to manifest his confidence in your 
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ability and discretion, by making this one of the principal objects 
of your mission to the Imperial Court: I am, therefore, directed 
by him to put you fully in possession of his views upon the sub- 
ject; and, to enable you to enter, at as early a day as circumstances 
will permit, into a negotiation for that purpose, with the Russian 
Cabinet, you are furnished with a full power to that effect. 

The humane and liberal spirit which has always pervaded the 
Government of the United States, in its intercourse with other 
nations, had induced the President to insert in the projet of a Con- 
vention respecting maritime rights, which was transmitted to M: 
Middleton in 1823, with directions to communicate it to the Govern- 
ment of His Imperial Majesty, a clause exempting merchant ves- 
sels and their cargoes, being private property, from capture in time 
of war, and thus entirely suppressing privateer warfare. This 
clause inserted in the projet, in addition to all the principles of 
the Armed Neutrality, was an innovation upon the maxims of mari- 
time legislation as recognised by the conventional law of Europe 
prior to the war of the American Revolution, and affords the first 
instance, it is believed, of a formal proposition to admit it in the 
Code of Public Law. 

The entire project was accordingly communicated to the Russian 
Government, in February, 1824, supported by such arguments as 
obviously suggested themselves in the advantages which would ac- 
crue from its adoption to general commerce and to society at large. 
As a proof of the disinterested views by which the United States 
were animated in presenting it, it was observed that by the suppres- 
sion of privateer warfare, they deprived themselves of their most 
powerful arm in time of war, and placed their sole reliance upon the 
National Navy for their own defence and the means of annoying 
their enemy. Count Nesselrode’s answer to M? Middleton shewed 
that the proposition had been received by the Emperor in the kindest 
spirit. He referred, as an illustration of his Majesty’s desire to 
promote the adoption of the most liberal principles of maritime law, 
to his constant endeavours in support of the armed Neutrality. He 
likewise expressed his master’s approbation of the attempt made by 
the United States to exempt private property from capture in time 
of war, and to suppress privateer warfare; but, at the same time that 
he gave full credit to their Government for the motives which had 
dictated the proposition, inasmuch as it would only be made effec- 
tual by the universal consent of nations, its adoption would lead to 
no practical results until that consent were obtained. The Count 
concluded by stating that siould other maritime powers ever mani- 
fest a disposition to adopt it, His Imperial Majesty would be ready 
to order the principles it involves to be made the subject of a dis- 


DOCUMENTS 343 


cussion which would do honor to modern diplomacy.—It does not 
appear that any attempts were subsequently made to discuss this or 
the other propositions contained in the project referred to. 

The novel character of this proposition; the very important bear- 
ings its adoption must have upon the interests, perhaps the safety, 
of the United States; the deep question of policy it involves, and 
the very doubtful expediency of restricting our means of marine 
warfare to our young navy alone, are considerations which would 
make the President pause before committing his country upon a 
subject of so deep importance to its security: But, convinced by 
the answer of the Russian Minister to M: Middleton’s proposition, 
that the time has not yet arrived when any definitive result could 
be expected from its renewal, he has thought it expedient to leave it 
out of view for the present, and to confine the negotiation within 
the limits traced out by the acknowledged principles of the neutral 
leagues of 1780, and 1800. 

The accompanying project embraces all those principles in their 
fullest extent. Although you will find in it several stipulations 
upon minor points of maritime legislation which would, and perhaps 
most usually have had an appropriate place in a convention purely 
commercial, yet as they involve points to which it is desirable to 
give a more permanent existence than the ordinary duration of com- 
mercial treaties would afford, it has been thought proper to incor- 
porate them in a Convention whose sole object will be to establish 
upon a lasting foundation, the principles which are to serve as a 
guide in the future intercourse of the two countries. These stipu- 
lations contain nothing which can become the subject of discussion 
as involving new principles, and, therefore, will present no obstacles 
to an arrangement. To a few of the prominent articles I will call 
your attention by the following remarks. 

With a view to give more solemnity to the compact, it has been 
thought proper to premise the particular stipulations of the Con- 
vention with a Declaratory Article, briefly and clearly setting forth 
the general principles which form the groundwork of the treaty, and 
presenting them in a simple form, free from the details of legisla- 
tion which remain to be arranged in each separate Article. This 
being more a matter of form than substance may be inserted or 
omitted, according to the view which may be taken of it by the 
Russian negotiators. 

Article I. settles, in the language of all our stipulations on the 
subject, the important principle of “free ships free goods.” This 
principle, so vitally interesting to neutral commerce, was, before the 
war of the American Revolution, as clearly established by the Con- 
ventional Law of Europe as any of the others which led to the 
Neutral leagues of 1780 and 1800. Great Britain had fully recognized 
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it, 1%, in the 23¢ Art. of the treaty concluded on the 10% July, 1654, 
during the Protectorate, with the King of Portugal—2? in the 15% 
Art: of her treaty with France of 34 November, 1655—3* in the 
10% Art: of her treaty of the 17t: February, 1668, with the United 
Provinces of the Netherlands—4' in the 172 Art: of the treaty of 
Utrecht, with France, signed on the 13 April, 1718, and which was 
renewed and confirmed by that of the 10‘? February, 17638, concluded 
at Paris, between Great Britain, France, and Spain. These repeated 
instances of the unequivocal recognition of the principle by Great 
Britain are recalled with a view to shew that her Government was 
too far committed on that point to admit of any inference unfavor- 
able to the principle, being deduced from the stipulation in our 
treaty with her, of 1794, that the contracting parties will “ renew 
their discussions, and endeavor to agree whether in any, and what, 
cases neutral vessels shall protect enemy’s property,” &c. nor from 
the treaty of 1801 between His Imperial Majesty and England, which 
is silent upon that point. From the declaration made by Baron 
de Krudener, in the name of his Government, that the obligations 
of that treaty had been annulled by subsequent events, it is ascer- 
tained that no obstacle will arise from them, to the adoption of the 
principle in its greatest extent. 

Article II. is likewise modeled upon the stipulations on the same 
subject in our diplomatic code. The principle of free trade of neu- 
trals with all places except blockaded ports is here carried to the 
fullest extent, and having been invariably recognised by all maritime 
powers formed part of those asserted by the declaration of the 
Armed Neutrality. 

In Article III. defining what shall be deemed contraband articles, 
the language of our recent treaties has been adopted. But as differ- 
ences had arisen, whether, as insisted on by Great Britain, naval 
stores and materials for the building and equipment of ships, should 
be included under the denomination of contraband of war, it has 
been thought expedient to add a clause, which is substantially found 
in some of our former Conventions, expressly excepting these arti- 
cles; and generally excluding all others not specifically enumerated 
in the list contained in that article. 

Article IX. is taken from our recent treaties with the new Ameri- 
can States. Its provisions may be deemed an innovation upon the 
Ancient principles of maritime legislation; but they are founded in 
reason, and in an indulgence demanded by justice in favor of vessels 
proceeding from distant countries toward a blockaded port, without 
knowledge of the institution or continuance of the blockade. Its 
principles, if agreed upon, and attended to by naval commanders, 
would secure to the blockading belligerant all the benefits of the 
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blockade, at the same time that it would protect the unoffending 
neutral from unjust seizure, and frequently total loss; but 
particularly from the vexatious proceedings in prize courts, arising 
from the uncertainty as to the precise principles of public legislation 
upon the subject of blockade. 

This project is believed to embrace all the points which you may 
be called upon to discuss in the course of the contemplated nego- 
tiation. It is not intended that you should feel yourself bound to 
follow explicitly its language, nor that you should insist upon the 
adoption of all its provisions. The President does not wish to urge 
the Emperor to enter into stipulations which would be thought by 
him repugnant to his views of a liberal policy, or inconsistent with 
his obligations towards other Governments. His object is to lend 
his aid in extending to both countries the advantages which, in pub- 
lic, as in constitutional and municipal legislation, result from fixed 
rules and permanent principles. He, moreover, flatters himself that 
the adoption of these enlightened views by two Powers exercising, 
in different hemispheres the degree of influence over the Councils of 
their neighbors which necessarily attaches itself to their respective 
preponderance in the affairs of the two continents, may afford an 
example which will not be lost upon other nations, and contribute to 
spread over the political world the liberal and benevolent sentiments 
by which they are animated. 

These considerations derive much weight from the attention paid 
by both countries to their armed marine. The steady and progres- 
sive increase of that arm of national defence which constitutes a 
favorite and popular item in the policy of this country; and the new 
facilities afforded to the Russian Navy by the Emperor’s conquests 
in the East, must, before long, give them a preponderance in the naval 
concerns of the world, capable of counterbalancing that of other 
Powers whose views may differ from those entertained by Russia and — 
the United States. If future events should require them again to 
arm in defence of neutral rights and the freedom of the seas, their 
combined fleets sweeping over the inland seas of Europe along the 
American Continent, and reaching across the Atlantic, will give them 
power and influence adequate to the maintenance of the principles 
they shall have asserted, and which those of the Law of Nations 
have given them the right to enforce. These considerations, which 
will, no doubt, be fully appreciated by His Imperial Majesty, afford 
additional motives no longer to delay the conclusion of an arrange- 
ment which must do credit to the parties, and cannot but be viewed 
with approbation by the rest of the world. 


I am [etc.] M. Van Buren 


346 POLICY TOWARD MARITIME COMMERCE IN WAR 
{ Enclosure—Hxtract] 
Project of a Convention Respecting Maritime Rights 


DECLARATORY ARTICLE 


The Contracting Parties, anxious that the principles by which 
they are governed should be clearly defined, and universally under- 
stood, have agreed solemnly to declare, 

1. That the right of General Commerce, growing out of the mutual 
dependence of nations upon each other, and of the necessary exchange 
of their various productions and riches, has its foundation in the 
immutable laws of Nature, reason and justice. 

2. That the sea which affords at once the means of sustenance to 
man, and the only channel of intercourse between remote countries, 
is the common property of mankind, and that all nations have an 
equal right to the advantages it affords to fishery, commerce, and 
navigation. 

8. That a state of war does not abridge the commercial rights of 
neutrals, except in cases of blockade and contraband. 

4. That neutral ships may freely sail from port to port, even of 
belligerant nations when not blockaded. 

5. That free ships give freedom to goods, and that the property 
_ of belligerants, except contraband of war, is free on board neutral 
vessels. 

6. That no port is considered as blockaded, unless surrounded or 
invested by a naval force sufficient, and so stationed as to make it 
evidently dangerous to attempt entering it. 

T. That neutral ships cannot be arrested or detained except upon 
manifest and just causes; that all proceedings against them ought to 
be prompt, uniform, and legal; and that in all cases of unjust de- 
tention, besides full indemnity for losses sustained, satisfaction is due 
for the insult offered to the national flag. 

Guided by these principles of natural law and universal justice, the 
Contracting Parties agree that the following stipulations shall con- 
stitute the permanent rule of their maritime intercourse. 


ARTICLE I 


The Contracting Parties having mutualiy agreed and declared that 
in no case, except those of contraband and blockade, can the rights 
of neutrals be affected by the acts of belligerants, it is hereby stipu- 
lated that free ships shall give freedom to goods, and that every 
thing shall be deemed free and exempt which shall be found on board 
the ships belonging to citizens or subjects of either of the Contracting 
Parties, although the whole lading, or any part thereof, should ap- 
pertain to the enemies of the other, contraband goods being always 
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excepted. It is in like manner, agreed that the same liberty be ex- 
tended to persons who are on board a free ship, with this effect, that 
although they be enemies to both or either party, they shall not be 
taken out of that free ship, unless they are officers or soldiers, and in 
the actual service of the enemy: Provided, however, and it is hereby 
agreed, that the stipulations contained in this article, declaring that 
the flag shall cover the property, shall be understood as applying to 
those Powers, only, who recognise this principle; but if either of the 
Contracting Parties shall be at war with a third power, and the 
other neutral, the flag of the neutral shall cover the property of 
enemies whose Governments acknowledge this principle, and not of 
others. 


ARTICLE II 


The Contracting Parties further agree that, in case either of them 
should be engaged in war with a third Power, the free commercial 
intercourse of the other party remaining neutral, with the belliger- 
ants, shall in no manner whatever be interrupted; but that, on the 
contrary, in that case, as in full peace, it shall be lawful for the cit- 
izens or subjects of the party thus remaining neutral, to sail with all 
manner of liberty and security, with their ships and merchandise, 
contraband goods being always excepted, but no distinction being 
made as to the ownership of the property laden therein, from any 
port to all places, not besieged or blockaded ports, of the power so 
at war with the other party: And it is expressly understood and 
agreed that this freedom of trade and navigation, secured as afore- 
said to the citizens or subjects of the neutral party, shall extend to 
their vessels and merchandise sailing from the places, ports, and 
havens of those who are enemies of both or either party; and that 
they may proceed without opposition or disturbance, not only from 
the places of the enemy before mentioned, to neutral places; but also 
from one place belonging to an enemy, to another place belonging to 
an enemy, whether they be under the jurisdiction of one, or of several 
Powers. | 

ArticLe ITT 


The liberty of navigation and commerce secured to neutrals by the 
stipulations in this treaty shall extend to all kinds of merchandise, 
excepting those only which are distinguished by the name of contra- 
band of war. And in order to remove all causes of doubt and mis- 
understanding upon this subject, the Contracting Parties expressly 
agree and declare, that the following articles, and no other, shall be 
esteemed and considered as comprehended under that denomination. 

1. Cannons, mortars, howitzers, swivels, blunderbusses, muskets, 
fuzees, rifles, carabines, pistols, pikes, swords, sabres, lances, spears, 
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halberds, and grenades, bombs, powder, matches, balls, and all other 
things belonging to and expressly manufactured for the use of these 
arms. 

2. Bucklers, helmets, breast-plates, coats of mail, infantry belts, 
and clothes made up in the form and for a military use. 

3. Cavalry belts, and horses, with their furniture. 

4, And generally all kinds of arms and instruments of iron, steel 
brass and copper, or of any other materials, manufactured, prepared, 
and formed expressly to make war by sea or land. 

But it is expressly understood and agreed that under the denomina- 
tion of contraband articles, shall not be included naval stores, nor any 
materials of any description used in the construction or equipment 
of ships and vessels; and that, generally, no goods whatever shall be 
deemed contraband, except such as are specifically enumerated above. 


ARTICLE V 


Where the neutral flag of one of the Contracting Parties shall 
protect the property of the enemies of the other, by virtue of the 
principle that free ships make free goods, it shall always be under- 
stood that the neutral property found on board such enemy’s vessel, 
shall be held and considered as enemy’s property, and, as such, be 
liable to detention and confiscation, except such property as was put 
on board such vessel before the declaration of war, or even afterwards, 
if done without the knowledge of it; but the Contracting Parties 
agree that ——————— months having elapsed after the declaration of 
war, their citizens or subjects shall not plead ignorance thereof. On 
the contrary, if the flag of the neutral does not protect the enemy’s 
property, in that case the goods and merchandise of the neutral 
embarked in such enemy’s ship, shall be free; and the owners shall 
recover the same, if claimed before confiscation and sale, which is to 
be public; or the proceeds thereof, if claimed within eight months 
after such sale shall have been made. 


Arto VIII 


The Contracting Parties having agreed that a state of war between 
one of them and a third Power, shall, in no manner, except in cases of 
blockade, and contraband, affect the neutral commerce of the other; 
and being desirous to remove every ambiguity or doubt which may 
hitherto have arisen, respecting what, upon principles of fairness 
and justice, ought to constitute a legal blockade, they hereby expressly 
declare, that such places only, shall be deemed and considered block- 
aded, as shall be actually surrounded or invested by naval forces 
capable of preventing the entry of neutrals, and so disposed or sta- 
tioned as to create an evident danger, on their part, to attempt it. 
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Artictzt IX 


And whereas it frequently happens that vessels sail for a port or 
place belonging to a belligerant without knowing that the same is 
besieged, blockaded, or invested, it is agreed that every vessel so 
circumstanced may be turned away from such port or place, but 
shall not be detained; nor shall any part of her cargo, if not contra- 
band, be confiscated, unless, after warning of such blockade or invest- 
ment, from the commanding officer of the blockading forces, she 
shall again attempt to enter; but she shall be permitted to go to any 
other port or place she shall think proper. Nor shall any vessel of 
either, that may have entered into such port before the same was 
actually besieged, blockaded, or invested, by the other, be restrained 
from quitting such place with her cargo, nor, if found therein, after 
the reduction and surrender, shall such vessel or her cargo be liable 
to confiscation, but they shall be restored to the owners thereof; and 
if any vessel having thus entered the port before the blockade took 
place, shall take on board a cargo, after the blockade be established, 
she shall be subject to being warned by the blockading forces to 
return to the port blockaded, and discharge the said cargo; and if, 
after receiving the said warning, the vessel shall persist in going out 
with her cargo, she shall be liable to the same consequences as a vessel 
attempting to enter a blockaded port, after being warned off by the 
blockading forces. 


85 
The Secretary of State (E. Livingston) to the Minister in Russia 
(Buchanan)! 
No. 2 WASHINGTON, March 31, 1832. 


Sir: 


Nothing need now be added to the full instructions given to your 
predecessors in the mission to which you are now appointed. These 
instructions, particularly those to Mr. Randolph, you will take as 
your guide, should you find His Imperial Majesty’s Government 
inclined to treat on the subject. 

In those instructions you will also find directions for forming a 
convention for regulating the rights of the respective parties in the 
following relations: 

1. Where the one is at war and the other neutral. 


2. Where both are at war with the same power. 
3. Where they are unfortunately at war with each other. 


*,MS., Instructions to United States Ministers, vol. xm, pp. 281-287. 
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To that part of the instructions, the following modifications are 
now made: 


1. The project which was then prepared, contains a preamble, 
or declaration of principles, which, on further consideration, 
it is deemed advisable to omit. 

2. In the 3% section of the 3% article, in the list of contraband, 
the words “ cavalry belts, and horses with their garnitures,” 
are to be stricken out, and the words “ belts, war-saddles, 

. and holsters,” inserted. 

3. Strike out from the 23% article the words “ under pain of being 
treated as a pirate.” 

4, Suppress the 22? and 24t? articles. 


The first of these alterations is suggested by the difficulty of agree- 
ing on abstract principles, and the occasion they give for different 
constructions, and consequent dissensions, when they come to be 
applied to cases which subsequently arise. All of those principles 
comprehended in the declaratory article, are developed in the sub- 
sequent clauses of the proposed treaty, and, as there stated, will 
form a precise law between the parties; whereas the positions an- 
nounced in the declaratory article, if retained, might be used to 
enlarge or restrict their meaning, as the interest of one or the other 
party might seem to require. 

The second amendment was suggested by the interpretation that 
might be made of the words cavalry belts, and horses, to the inter- 
ruption of a trade in horses which is carried on with the West Indies 


I am [etc. | Epw: LIVINGSTON 
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The Secretary of State (E. Livingston) to the Chargé in the Nether- 
lands (Davezac) ? 


WASHINGTON, May 18, 1832. 
Sir: 


You will herewith receive your full power to modify the existing 
treaty, which you will do according to the note enclosed. It contains 
the alterations and additions which we desire, with the reasons which 
you may urge and enlarge upon in support of them. 


An argument which must occur to you on the subject of their 
colonial trade, is, the great advantage they would derive from giving 
it to us without restriction, in the wars which, as a continental power, 


* MS., Instructions to United States Ministers, vol. XIII, pp. 292-308. 
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they must expect to be engaged in, while we would probably be 
neutral, when, with our ships, we should keep up the intercourse 
between the mother country and its colonies, and supply the latter 
with articles necessary to their subsistence. To this they may answer 
that they can secure the advantage by temporary suspensions of their 
restrictive laws, of which we would be glad to avail ourselves. A 
conclusive reply, however, is, that the British doctrine that neutrals 
shall not in time of war, be permitted to carry on a trade to which 
they were not entitled in time of peace, will probably, in all such 
cases, be enforced by that and other nations whose interest it may be 
to assert the principle; and that, therefore, it will be necessary to 
secure it by treaty. 
I am [etc.] Epw: LivinesTon 


[Enclosure]. 
Appended Note of Instructions 


The objects of the President in giving you an instruction to renew 
the negotiation with the King of the Netherlands for a modification 
of the treaty of 1782, were, 

First—To introduce stipulations, which, by means of a perfect 
reciprocity of advantages, would secure to us an intercourse not 
only with the European, but the American and Asiatic possessions of 
that country. 

Secondly—To give extension to the principles on which the rights 
of neutrals are secured. 

Thirdly—To consecrate and enforce by treaty stipulations the 
duties which civilized nations owe to each other even in time of war. 

To effect these objects you are to propose articles in the following 
terms :— 


II. With regard to the second object, that of giving their proper 
extension to the rights of neutrals, the following additions are 
proposed : 


Article 6. It is provided however, and it is hereby agreed that the 
stipulation in the said eleventh article of the treaty aforesaid con- 
tained, declaring that free vessels shall secure the effects with which 
they shall be loaded, shall be understood as applying to those powers 
only who recognize this principle; but if either of the two contracting 
parties shall be at war with a third, and the other neutral, the flag 
of the neutral shall cover the property of enemies whose govern- 
ments acknowledge this principle, and no others. 


Instead of the twelfth article, insert, 


Article 7. It is also agreed, that in the case where the neutral 
flag of one of the contracting parties shall protect the property of the 
enemies of the other, by virtue of the above stipulation, it shall 
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always be understood that the neutral property found on board the 
vessels of such enemy shall be held and considered as enemy’s 
property, and as such, shall be liable to detention and confiscation, 
except such property as was put on board such vessel before the 
declaration of war, or even afterwards, if it were done without the 
knowledge of it; but the contracting parties agree, that, two months 
having elapsed after the declaration their subjects or citizens shall 
not plead ignorance thereof: On the contrary, if the flag of the 
neutral does not protect enemies property, in that case the goods of 
the neutral embarked in such enemies’ ship, shall be free. 


Epw: LIVINGSTON 
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The Secretary of State (E. Livingston) to President Jackson * 
Wasuineton, November 20, 1832. 


Sm: By the instructions given to M" Randolph, and to which Mr. 
Buchanan is referred, he is directed to propose a convention with 
His Imperial Majesty, of which one of the articles is as follows: 


“ARTICLE I.—The contracting parties having mutually agreed and 
“ declared that in no case, except those of contraband and blockade, 
“can the rights of neutrals be affected by the acts of belligerents,— 
“it is hereby stipulated that free ships shall give freedom to goods, 
“and that every thing shall be deemed free and exempt which shall 
“be found on board the ships belonging to citizens or subjects of 
“either of the two contracting parties, although the whole lading, or 
“any part thereof, should appertain to the enemies of the other, 
“contraband goods being always excepted. It is in like manner 
“agreed, that the same liberty be extended to persons who are on 
“board a free ship, with this effect, that although they be enemies to 
“both, or either party, they shall not be taken out of that free ship, 
“unless they are officers or soldiers, and in the actual service of the 
“enemy: Provided, however, and it is hereby agreed, that the stipu- 
“ lations contained in this article, declaring that the flag shall cover 
“the property, shall be understood as applying to those powers only 
“ who recognise this principle; but if either of the contracting parties 
“shall be at war with a third Power, and the other neutral, the flag 
“of the neutral shall cover the property of enemies whose govern- 
“ments acknowledge this principle, and not of others.” 


In a letter from Mr. Buchanan he proposes to modify this article 
by striking out the proviso. 

That you may the better judge whether this modification ought to 
take place, it may be necessary to recur to the manner in which the 
principle that the neutral flag should protect hostile property, was 
first introduced into the policy of the United States, and when and 
for what reason, it seems to have been abandoned. 


*MS., Report Book, vol. v, pp. 14-17. 
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In all their early treaties, when they themselves were belligerents, 
it was made the rule between the parties; in their treaties, with 
France in 1778—with the Netherlands in 1782—with Sweden in 
1783—-with Prussia in 1785—with the Emperor of Morocco in the 
same year—with Spain in 1795—with Algiers in 1795—with Tripoli 
in 1796—with Tunis in 1799. The same principle was recognised 
and stipulated to be enforced by the convention between Russia and 
Denmark, in 1780, which was afterwards acceded to by Sweden, the 
States General and Austria, commonly called the treaty of armed 
Neutrality. 

To this convention the United States, by the resolution of Congress 
of 5t? October, 1780, adhered, and directed instructions to be given to 
their cruisers to conform thereto. 

There is no doubt that this would have continued to be the policy, 
as it evidently would have been the interest of the United States, 
if it had not been found in the first European war occurring after 
our independence, we being then neutral, that this stipulation af- 
forded no protection to our carrying trade, from the depredations of 
France, who acknowledged the principle, as from Great Britain, 
who disavowed it. During the continuance of this war our treaties 
with Prussia and Sweden expired by their own limitation. M" J. Q. 
Adams was commissioned to renew them, and our government feel- 
ing very sensibly, from every day’s experience, of how little avail 
these stipulations were, when they ought to have operated in our 
favor instructed Mr. Adams in negotiating a renewal of these 
treaties, to omit the articles which provided for this principle, and 
thus virtually declare that belligerent property should not be pro- 
tected by the neutral flag. In obedience to these instructions, (al-. 
though he made unavailing representations against them.) M*‘ 
Adams renewed the treaty with Prussia, and instead of the former 
article on this subject, inserted the 12t in the new treaty, which 
places the expediency of the alteration on the ground I have men- 
tioned, by reciting the disregard that had been shown to the rights 
stipulated for by the former treaty, by the belligerent Powers ;— 
But provides for a renewal of the negotiation at a more favorable 
period for establishing the principle, and for their conduct in the 
mean time, refers to the general laws of Nations on the subject. 
This was the first departure from the principle of the armed Neu- 
trality in any of the treaties concluded by our country. But that 
this was not considered as its permanent policy is apparent, not only 
from the language of the twelfth article of the Prussion treaty above 
referred to, but from the conclusion of a treaty with France about 
eighteen months after this——September, 1800,—by which the prin- 
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ciple, without any restriction, is reässerted, as it is, also, in the 
renewal of our treaty with Algiers in the year 1815. 

Some years subsequent to this, for the first time, it appears in our 
treaty with Spain in 1819, but with the proviso in question, that it 
shall extend only to such nations as acknowledge the principle. It 
finds a place, modified in the same manner, in our treaty with Co- 
lombia in 1824, with Central America in 1825, and with Mexico in 
1832. How far this modification, thus introduced, may be considered 
as the settled policy of the Government is now submitted to your 
consideration. 

A reference to the facts and dates above stated will show that the 
principle of free ships making free goods, was considered by our 
Government as a wise and humane policy; that they persevered for 
this purpose in their endeavors to establish it until they found that 
whenever it operated in our favor it was disregarded, as well by the 
Powers who acknowledged as by those who disavowed it, that we 
could only hope that it would be respected when it operated against 
us, and that unwilling wholly to abandon it, even under these circum- 
stances, we preserved it in our subsequent treaties, with a modifica- 
tion which, it was hoped, would save us from some of the disadvan- 
tages of its breach, and perhaps induce the Powers most opposed to 
it, to see their true interest in its adoption.—It will also be readily 
perceived that the proviso in question would not have been intro- 
duced, could there have existed a well founded hope that the article 
would have received the sanction of all the maritime powers without 
it; or would have been faithfully adhered to by them if they had 
agreed to it. The principal reason for the adoption of this proviso 
seems to have been an expectation that all the nations with whom we 
make treaties, (and it is our policy to make them with all those whose 
commercial relations can be of service to us,) would agree to the 
article thus modified, although they might otherwise object to it. 
Great Britain alone, it was supposed, might form an exception; but 
as that Power had, on one occasion at least, made a similar stipula- 
tion with Portugal, (in the year 1654,) it was supposed that she also 
might be induced, by the exclusion implied in the proviso, to come 
into the measure. How far this supposition was well founded, it will 
be proper to consider in coming to a decision on the question now 
proposed. In this investigation we must always bear in mind, that 
the stipulation that free ships shall make free goods, binds only the 
parties to it; and that one of them must be at war, and the other 
neutral to give it effect ;—for it is not an engagement like that of the 
armed Neutrality to enforce the observance of the principle upon 
other nations. If then Great Britain should be neutral, and the 
United States and some other Power belligerents, the establishment 
of the principle, with or without the proviso, would be precisely the 
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same in its effect upon the carrying trade of Great Britain; for 
neither of the belligerents having, on this supposition, made any 
stipulation that their property should be protected under the flag ọf 
Great Britain, that flag would not protect belligerent property, 
whether the stipulation between the belligerents was coupled with the 
proviso or not;—and, of course, the insertion of the proviso would 
not hold out any greater inducement for them to agree to the prin- 
ciple. Again, if we suppose Great Britain one of the belligerents 
against a Power who has agreed to the principle, and the United 
States neutral, we should enjoy the full advantage of the stipulation, 
if it were simply made, but would certainly be deprived of it, if the 
proviso were added: and, as it is our policy, and we hope it may be 
our good fortune, to be generally neutral, it is evidently our interest 
to insert the stipulation in as many of our treaties as we can, without 
encumbering it with the proviso. 

As a corollary from the position, that the flag is to give its 
character to the property embarked under it, it follows, that neutral 
property found in an enemy’s vessel is good prize, if shipped with a 
knowledge of the war; and following this up, a precise stipulation to 
this effect is introduced in our treaties with France in 1800; with the 
Netherlands in 1782; with Colombia, Central America, and Mexico. 
Whether it is expedient to continue this stipulation in our future 
treaties, is another question, on which it would be proper to decide. 
It is not contained in our treaties with Morocco, with Algiers, with 
Tripoli, or with Tunis: But the direct reverse is stipulated; that is 
to say, that free ships shall make free goods; and, at the same time, 
that neutral property shall be respected in enemies’ ships. Always 
under the supposition that our policy is to engage as seldom as 
possible in any wars, it would seem to be our interest to extend 
mutual rights as far as possible; and, therefore, that this last clause 
ought also to be omitted. 

By the existing law, neutral property is protected, although found 
in an enemy’s vessel; and I see no reason why we ought to be anxious 
to change it, although we contend for the principle that free ships 
shall make free goods. 


I have [etc. | Epw: LIVINGSTON 
88 
The Secretary of State (E. Livingston) to the Minister in Russia 
(Buchanan)? 


WasHinoton, November 22, 1832. 
Sir: The President having communicated to me the queries con- 
tained in a private letter to him on the subject of the first article 


* MS., Instructions to United States Ministers, vol. xm, pp. 827-829. 
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in the projét of the treaty you were instructed to offer to the Russian 
Government, and having directed me to make a report thereon for 
the consideration of the cabinet, a paper, of which the enclosed is 
a copy was submitted to him,—and after having the opinion of the 
heads of Departments, he directed me to amend your instructions so 
as to omit the proviso in the first article, and the subsequent stipula- 
tion that the neutral property of either of the parties in enemies’ 
ships should be good prize,—it being his determination to recur to 
the principles which governed our first treaties in this respect, so 
far as to stipulate that free ships shall make free goods, as between 
the parties, without any condition—but not to carry out the prin- 
ciple* that the flag shall give its character to the cargo, so far as to 
make the property of either of the parties being neutral and the 
other belligerent, good prize if found in an enemy’s ship. 

This, being decided after solemn deliberation, may now, if it 
receives the sanction of the Senate, be considered as the settled policy 
of the Government. The first principle will not probably be con- 
tested by Russia, as it is in exact accordance with that of the armed 
neutrality, which originated with that power; but they may possibly 
insist on the further provision that neutral property shall be good 
prize if shipped after a knowledge of the war in an enemy’s vessel. 
This, it may be observed, is a decided alteration of the existing law 
of Nations, and although, theoretically considered, it is a consequence 
from the principle that the flag gives its character to the cargo, yet it 
may be fairly argued that it is a false theory, founded on a miscon- 
struction of the principal rule. 

That the neutral flag shall protect all the property on board, is not 
established from any fanciful idea that the cargo is supposed to be 
neutral, because it is covered by a neutral flag. No such fiction is 
admitted, even in argument. That hostile property is found in 
neutral ships is supposed by the rule, and it is protected, not because 
the flag is supposed to change it into neutral property, but for the 
extension of commerce,—for avoiding some of the evils of war,—and, 
principally, for the purpose of protecting the merchant ships of the 
parties from vexatious visits, seizures, and arrests. The rule would 
be more correctly expressed by saying the neutral flag shall protect 
hostile property, than by the phrase free ships make free goods—a 
figurative expression, which, considered in a literal sense, has given 
rise to the false deduction we are considering. 

The reasoning is—if free ships make free goods, then the goods 
derive their character from the vessel—then, if a neutral bottom 
makes the cargo neutral, though it belong to an enemy, by the same 


* As established by the fifth article of the projét. [Footnote in file copy.] 
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rule a belligerent bottom must make the cargo hostile property 
though it belong to a friend. 

It will rarely happen that, as a neutral nation, we shall ever find it 
convenient to use the vessels of a belligerent as our carriers: But it 
is our interest to give every possible extension and freedom to com- 
merce—therefore, although you are to endeavor to procure the last 
mentioned modification, yet you are not to make it a point in your 
negotiation should the principle, in its full extent, that the neutral 
flag shall protect hostile property, be admitted,—and that, on the con- 
trary, neutral property found in an enemy’s ship shall be safe. Then 
it will be well to make a positive stipulation of both parts of the 
rule *—because, although by the acknowledged law of Nations, 
neutral property in a hostile bottom is protected, yet, in a case aris- 
ing between two Powers who had acknowledged the principle that 
free ships make free goods, by treaty, the same process of erroneous 
reasoning I have pointed out might perhaps be employed to show 
that, as between them, the false consequence should follow, of making 
neutral property good prize in an enemy’s ship. 

Although you are instructed to press for the adoption of the rule, 
simply, without the proviso that it shall not protect the property of 
Nations which do not acknowledge the principle, yet, if you find that 
the proviso is made a condition without which you cannot conclude a 
treaty, you are to yield the point, it being considered as of some ad- 
vantage even in that modified form. 

I am [etc.] Epw: LIVINGSTON 
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The Secretary of State (McLane) to the Appointed Minister to 
Russia (Dickerson)! 


WASHINGTON, June 26, 1834. 
Si: 


The letter from the Department to M! John Randolph, dated the 
18% June, 1830, is particularly instructive in its historical reference 
to the general character of the previous relations between the United 
States and Russia; and, as modified by the instructions given to 
M: Buchanan on the 31% March, 1832, may prove a useful guide in 


* As is done in all our treaties with the Barbary Powers. [Footnote in file 
copy.] 

1 MS., Instructions, Russia, vol. xIv, pp. 15-19. 

Mr. Dickerson was immediately appointed Secretary of the Navy and did not 
go to Russia. A copy of these instructions was given to his successor. 
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the specific point in our negotiation yet unsettled, to which it is my 
duty briefly to advert. 

From the commencement of their intercourse with Russia, the 
United States have, specifically and prominently, had in view, 


1. The negotiation of a treaty or convention of commerce and 
navigation upon those principles of liberal reciprocity which 
we have been so anxious to establish with all other 
Nations; and 

2. The establishment, by similar conventional stipulations of 
rules for regulating the rights of the respective parties, in 
the following relations: 

First, where the one is at war, and the other neutral; 

Secondly, where both are at war with the same Power; 

Thirdly, where they are unfortunately at war with each other. 

For a considerable time our desire in regard to both of these 
principal points was frustrated by the Russian Government uni- 
formly declining to treat upon the subjects involved in them. 

The main points here adverted to, however, were not necessarily 
connected; and in the year 1832, M! Buchanan, who arrived at St 
Petersburg in the month of June of that year, perceiving the Rus- 
sian Government not unfavorable to the first object of his mission, 
promptly entered upon the negotiation of a commercial treaty, with 
a degree of zeal and ability which happily crowned his efforts with 
success, and finally resulted in the conclusion of a treaty of commerce 
and navigation between the United States and Russia on the 18% 
December, 1832. The treaty was ratified by the President, by and 
with the advice and consent of the Senate, on the 8? April, 1833, 
the ratifications were exchanged at Washington on the eleventh day 
of May following; and by this instrument thus finally concluded, 
the first principal point I have already adverted to, may be consid- 
ered as entirely disposed of, and as requiring no further attention 
on your part. 

M: Buchanan applied himself with equal promptitude to the 
second point of his mission; but the Imperial Government declining, 
at that time, to entertain any propositions relative to the conclusion 
of a treaty upon this subject, he returned, with the leave of the 
President, to the United States. 

It is understood that, since the departure of M! Buchanan the 
proposition to treat upon the subject of maritime rights, has not been 
renewed. The second principal point, as herein presented, therefore, 
is now open in our relations, and remains for your attention, to be 
settled upon such terms as may be consistent with the objects and 
policy of the United States. 

A conventional arrangement with Russia, regulating the conduct, 
rights, and duties of the respective parties, in the event of either 
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being engaged in war with a third power, and the other remaining 
neutral, or both at war with the same power, or where, unfortunately, 
they are at war with each other, is of the greatest importance, and 
will require your early attention and constant exertions. 

It is the direction of the President, therefore, that as soon after 
you have been presented to His Majesty the Emperor as your situa- 
tion will permit, you will bring this subject to the notice of the 
Russian Government, and in such manner as will be most likely to 
insure it a respectful consideration, and bring it to a successful con- 
clusion. Upon this point the instructions to M! Randolph, dated 
the 18'* day of June, 1830, and those to M"- Buchanan of the 315 
March, 1882, will be your guide in all respects, as if they were here 
repeated; and the same latitude as is allowed in the last paragraph 
of the instructions to M! Buchanan is now intended to be given to 
you. In these two sets of instructions all the considerations by 
which the object the United States have in view is recommended to 
the Russian Government, are succinctly but clearly presented; and 
it may be hoped will enable you fully to accomplish the President’s 
wishes. 


I am [etc.] | Louis McLane 
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The Secretary of the Navy (Bancroft) to the Commander of the 
Naval Forces in the Pacific (Sloat)! 


WASHINGTON, June 24, 1845. 


Sir: Your attention is still particularly directed to the present as- 
pect of the relations between this country and Mexico. It is the 
earnest desire of the President to pursue the policy of peace, and he is 
anxious that you and every part of your squadron should be assidu- 
ously careful to avoid any act, which could be construed as an act of 
aggression. | 

Should Mexico, however, be resolutely bent on hostilities, you will 
be mindful to protect the persons and interests of citizens of the 
United States near your station; and should you ascertain beyond a 
doubt, that the Mexican Government has declared war against us, 
you will at once employ the force under your command to the best 
advantage. The Mexican ports on the Pacific are said to be open 
and defenceless. If you ascertain with certainty, that Mexico has 
declared war against the United States, you will at once possess 


*MS., Navy Department, Record of Confidential Letters, No. 1, p. 141. 
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yourself of the port of San Francisco, and blockade or occupy such 
other ports as your force may permit. 


Very respectfully [etc.] GEORGE BANCROFT 
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The Secretary of the Navy (Bancroft) to the Commander of the 
Naval Forces in the Pacific (Sloat) 


WASHINGTON, May 13, 1846. 

Commopors: The state of things alluded to in my letter of June 
24, 1845, has occurred. 

You will therefore now be governed by the instructions therein 
contained, and carry into effect the orders then communicated, with 
energy and promptitude and adopt such other measures for the pro- 
tection of the persons and interests, the rights and the commerce of 
the citizens of the United States, as your sound judgment may deem 
to be required. 

When you establish a blockade, you will allow neutrals twenty 
days to leave the blockaded ports and you will render your blockade 
absolute except against armed vessels of neutral nations. 

Commending you and your ships companies to Divine Providence, 

I am [etc.] GEORGE BANCROFT 
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The Secretary of the Navy (Bancrofi) to the Commander of the 
Home Squadron (Connor)? 


WASHINGTON, May 13, 1846. 


Commopore: Congress having declared that a state of war exists 
between the United States and the Republic of Mexico, you will ex- 
ercise all the rights that belong to you as Commander-in-Chief of a 
belligerent Squadron. 

Your own intimate acquaintance with the condition of Mexico will 
instruct you best what measures to pursue in the conduct of hostili- 
ties, in addition to those suggested by the Department. 

You will declare and enforce a blockade of as many of the ports 
of Mexico as your force will enable you to do effectually, and you 
will inform the Department as speedily as possible of those which 
you blockade. You will duly notify neutrals of your declaration, 


*MS., Navy Department, Record of Confidential Letters, No. 1, p. 171. 
7 Ibid., pp. 1738-175. 
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and give to it all the publicity in your power. It is believed that 
the ports between Guazacualco and the Del Norte, are those to which 
your attention should principally be directed. Your blockade must 
be strict and absolute, and only public armed vessels of neutral 
powers should be permitted to enter the Mexican ports, which you 
shall place in a state of blockade. To neutrals that are already in 
the ports you will allow twenty days to leave them. In your letter 
to the Department of the 19th of March, you ask if the English mail 
steamers that touch monthly at Vera Cruz and Tampico should be 
included in any blockade which, in the event of hostilities, may be- 
come necessary. You are hereby instructed, until further orders, to 
follow the precedent set by the French in their recent blockade of 
Vera Cruz, with regard to them. 

You will seize all the ships and vessels of war belonging to Mexico. 
that may be accessible. 


Very respectfully [etc.] Grorce BANCROFT 
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The Secretary of State (Buchanan) to Diplomatic and Consular 
Representatives} 


Confidential Circular WasuHineton, May 14, 1846. 

Sir: I transmit to you, herewith, a proclamation of the President, 
of yesterday’s date, declaring that war exists between the United 
States and Mexico.2 Congress adopted the measure with unprec- 
edented unanimity. On the passage of the “Act providing for the 
prosecution of the existing war between the United States and 
Mexico,” there were but fourteen dissenting voices in the House, 
and two in the Senate. The truth is that we had endured so many 
insults and grievous wrongs from Mexico, with such unexampled 
patience, that at the last she must have mistaken our forbearance 
for pusillanimity. Encouraged, probably, by this misapprehension, 
her army has at length passed the Del Norte,—has invaded the ter- 
ritory of our country,—and has shed American blood upon the 
American soil. 

The vote in Congress will serve to convince the world, that, in 
this country, at a crisis, when it becomes necessary to assert the na- 
tional rights, and vindicate the national honor, all party distinctions 
vanish. 


*MS., Circulars, vol. 1, p. 100. 
* Not printed. 
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You will observe from the President’s message, a copy of which 
is enclosed, the extreme reluctance with which the United States 
have engaged in this war. It is our interest, as it has ever been our 
inclination, that Mexico should be an independent and powerful 
Republic, and that our relations with her should be of the most 
friendly character. The successive revolutions by which she has 
been afflicted, and the avaricious and unprincipled men who have 
placed themselves at the head of her Government, have brought 
her to the brink of ruin. We feel deeply interested that she should 
establish a stable Government sufficiently powerful and pacific to 
prevent and punish aggressions upon her neighbors. For some 
years, in our intercourse with her, we have incurred much of the 
expense, and suffered many of the inconveniences of war, whilst 
nominally at peace. This state of things had at last become 
intolerable. 

We go to war with Mexico solely for the purpose of conquering an 
honorable and permanent peace. Whilst we intend to prosecute the 
war with vigor, both by land and by sea, we shall bear the olive 
branch in one hand, and the sword in the other; and whenever she 
will accept the former, we shall sheath the latter. 

A strict blockade of the ports of Mexico, both on the Atlantic 
and Pacific, will be immediately established. 

In conversing on the objects and purposes of the war, you will 
be guided by the sentiments expressed in the President’s message 
and this despatch. l 

I am [etc.] JAMES BUCHANAN 
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Blockade Proclamation of the Commander of the Naval Forces in 
the Pacific (Stockton), August 19, 1846+ 


To all whom it may concern: 

I, R. F. Stockton, commodore, and commander-in-chief of the 
naval forces of the United States in the Pacific ocean, governor 
and commander-in-chief of the Territory of California, do, by 
authority of the President and Congress of the United States of 
North America, hereby declare all the ports, harbors, bays, outlets, 
and inlets, on the west coast of Mexico, south of San Diego, to be 
in a state of vigorous blockade, which will be made absolute except 
against armed vessels of neutral nations. 

All neutral merchant vessels found in any of the bays and harbors 
on said coast, on the arrival of the blockading force, will be allowed 
twenty days to leave. 


* Senate Documents, 29th Cong., 2d sess., vol. 1, pp. 670-671. 
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Given under my hand on this nineteenth day of August, Anno 
Domini one thousand eight hundred and forty-six, at the govern- 
ment house, in the Ciudad de los Angeles, the capital of California. 

R R. F. STOCKTON 
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The Commander of the Naval Forces in the Pacific (Stockton) to 
the Commander of the USS. “Warren” (Hull)' 


CIUDAD DE Los ANGELES, August 20, 1846. 


Sir: As soon as the U. S. ship Warren, under your command, is 
ready for sea, you will proceed immediately to blockade the port 
of Mazatlan. | 

All neutral merchant vessels that you may find there you will 
allow twenty days to depart; and you will make the blockade ab- 
solute against all vessels, except armed vessels of neutral nations. 

You willcapture all vessels under the Mexican flag that you may 
be able to take. 

You will continue the blockade of Mazatlan until you are re- 
lieved, or as long as your supply of provisions will permit you 
to do so. 

You will repair to San Francisco for a supply of provisions when 
needed. 

Faithfully [etc.] R. F. Stock ron 


I enclose a proclamation of blockade, which you will please to 
have published at Mazatlan, both in Spanish and English. 
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The Secretary of the Navy (Mason) to the Commanding Officers of 
the Naval Forces in the Pacific? 


WASHINGTON, December 24, 1846. 

Sir: With his letter to the department of the 28th August last, 
Commodore Stockton transmitted a copy of a paper which he had 
made public, giving notice of his intention to subject to a vigorous 
blockade “all the ports, harbors, bays, outlets, and inlets, on the 
west coast of Mexico, south of San Diego,” to be absolute except 
against armed vessels of neutrals. In giving to “all neutral mer- 
chant vessels found in any of the bays and harbors on said coast, 


* Senate Documents, 29th Cong., 2d sess., vol. 1, pp. 673-674. 

On the same date an instruction was sent to Commander Samuel F. Dupont, 
of the U.S.S. Cyane, for the blockade of San Blas. 

* Senate Documents, 30th Cong., 1st sess., vol. 1, pp. 1803-1304. 
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on the arrivals of the blockading force, twenty days to leave,” it is 
very obvious that Commodore Stockton did not regard the extensive 
coast embraced within the limits specified as placed under blockade 
by the published notice, or that any partjcular port would be in a 
state of blockade, until a sufficient blockading force was actually 
present to enforce it. 

In authorizing conquest, or blockade on the west coast, the Presi- 
dent has desired to subject neutral commerce to the least possible i in- 
convenience or obstruction compatible with the exercise of the bellig- 
erent rights necessary to the success of our military operations. 

The generality of the language employed by Commodore Stock- 
ton, in his notice of intended blockade, it seems has excited alarm 
with neutrals in regard to shipments to Mexican ports, and may 
have prevented their being made, and as it is desirable to avoid any 
such interference in their commercial adventures in articles not con- 
traband, I invite your attention to the subject and desire you to take 
the necessary measures to correct any erroneous impression which 
may have been produced. You will employ the forces under your 
command in the active prosecution of the war, and establish and 
maintain the blockade of such of the enemy’s ports as you may deem 
proper in the execution of your orders, giving to neutral vessels in 
such ports twenty days to leave. But a lawful maritime blockade 
requires the actual presence of a sufficient force stationed at the 
entrance of the port, sufficiently near to prevent communication. 
The only exception to this rule, which requires the actual presence 
of an adequate force to constitute a lawful blockade, arises out of 
the circumstances of the occasional temporary absence of the block- 
ading squadron, produced by accident, as in the case of a storm, 
which does not suspend the legal operation of a blockade. The law 
considers an attempt to take advantage of such an accidental re- 
moval, a fraudulent attempt to break the blockade. 

The United States have at all times maintained these principles 
on the subject of blockade—and you will take care not to attempt 
the application of penalties for a breach of blockade, except in cases 
where your right is justified by these rules. You should give public 
notice that, under Commodore Stockton’s general notification, no 
port on the west coast of Mexico is regarded as blockaded, unless 
there is a sufficient American force to maintain it actually present, 
or temporarily driven from such actual presence by stress of weather, 
intending to return. 

I am [etc.] J. Y. Mason 
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The Secretary of State (Buchanan) to the British Minster 
(Pakenham): 


WASHINGTON, December 29, 1846. 


Sir: The most satisfactory answer which I can give to your note 
of the 14th instant, communicating to me a copy of the despatch 
from Lord Palmerston to yourself, in relation to Commodore Stock- 
ton’s notification of blockade, is to furnish you a copy of an order 
issued by the Navy Department on the 24' instant to the Command- 
ing officer of the United States’ naval forces in the Pacific Ocean. 

Whilst the general language employed by Commodore Stockton 
may be liable to*misconstruction, it is yet sufficiently apparent from 
the whole proclamation that he did not intend to establish a paper 
blockade. This would have been equally unwarranted by his in- 
structions and by the principles which the United States have main- 
tained in regard to blockades ever since we became an independent 
nation. 

Whilst I transmit you a copy of the whole order from the Navy 
Department, for the satisfaction of Lord Palmerston, I desire that 
no part of it may be made public except that which specifies what 
this Government recognizes and will enforce as a lawful blockade 
under the law of nations. 


I avail [etc.] JAMES BUCHANAN 
98 
The Secretary of State (Buchanan) to the Mimster in Spain 
(Saunders)? 
No. 12 WASHINGTON, April 27, 1847. 
Sir: 


Your despatch of the 15t* March, No. 9, was received at the De- 
partment on the 23"? instant. The Spanish Government seem to have 
been extremely jealous of the course pursued by this Government in 
regard to the blockade of the Mexican ports. They will now, I trust, 
be satisfied; since these ports have been opened under M! Walker’s 
Mexican Tariff, to the commerce of all neutral nations, upon fair 
and liberal terms. 

No Government, except that of Spain, has complained of the man- 
ner in which Commodore Conner has enforced the blockade of the 


1 MS., Notes to Great Britain, vol. vIr, pp. 152-153. 
3 MS., Instructions, Spain, vol. x1v, pp. 219-223. 
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Mexican ports. In answer to M! Calderon’s complaints upon this 
subject, I assured him emphatically in a note, dated 9% October last, 
“that the Government of the United States will carry fairly into 
execution, the fifteenth and sixteenth articles of the Treaty of 1795, 
with Spain.” That I was “ only surprised that the Government of 
Spain should have intimated any doubts on this subject. The United 
States have never, under any circumstances, violated the faith of 
Treaties; and least of all would they feel inclined to do so towards 
Spain, after she has used such laudable efforts to execute, in good 
faith, the 14 Article of the same Treaty ”. 

By the same note I informed him, that I would immediately cause 
to be transmitted to Commodore Conner, the Commander of the 
Naval Forces of the United States in the Gulf of Mexico, a copy of 
the complaints which he had submitted against the conduct of that 
officer: and when his answer was received, I should have the honor 
of again addressing M?! Calderon on the subject. 

The answer of Commodore Conner was received at the Depart- 
ment on the 23"? February last, and very soon after was read to 
M: Calderon. It is of a character so convincing,—it proves so con- 
clusively that the complaints on the part of Spain were not only 
without the least foundation, but that Spanish vessels had been 
treated with marked indulgence,—that M Calderon at the time, 
had not a word of objection to urge against it. I regret that a copy 
of it, with the accompanying documents, cannot now be made for 
you before the closing of the foreign mail to be sent by the Cambria. 
I transmit, however, a copy of M! Calderon’s note to me of the 24t» 
March last; from which you will perceive, how difficult he has found 
the task, even after a month’s delay, of stating an objection to 
Commodore Conner’s triumphant vindication. 

In this note, M? Calderon, as you will perceive, objects to the 
interpretation given by Commodore Conner to the 15‘? and 16% 
Articles of the Treaty of 1795; because, under his construction, 
“they would be of no use, as they wouid have no other signification 
than to recall to mind a principle of national right generally recog- 
nized, to wit: the free trade of neutrals with the ports of enemies 
not blockaded.” The answer to this objection is easy. These articles 
recognize the principle, that free ships shall make free goods; and 
under their stipulations, a vessel under the Spanish flag enjoys the 
right to carry the property of the enemy to any Mexican port not 
blockaded. This could not be done by English or French vessels, 
or by those of any other neutral nation to which a similar right has 
not been secured by Treaty. 


I am [etc. ] JAMES BUCHANAN 
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The Secretary of the Navy (Mason) to the Appointed Commander 
of the Naval Forces in the Pacific (Jones)} 


WasHINGTON, October 28, 1847. 
SIR: 


The policy of our government has been, from the beginning of the 
war with Mexico, to interfere, in as small a degree as possible, with 
neutral commerce. The interests of the inhabitants of California, 
present and prospective, will be promoted by a liberal encourage- 
ment of trade in her ports occupied by us; while the best service 
which the navy can render is by lawful blockade to exclude from 
Mexican ports, not so occupied by us, all foreign supplies, and 
especially of munitions and articles contraband, which will enable 
the enemy to protract the war. No present advantage, however, 
should induce us to depart from that liberal interpretation of the 
laws of nations which we have always contended for as protecting 
the interests of neutrals against the violent claims of belligerents. 
For the views of the department on the law of blockade, I refer you 
to my letter to the commander of the Pacific squadron, of the 24th 
of December last. 


I am [etce. | J. Y. Mason 
100 
The Secretary of State (Marcy) to the Minister in Great Britain 
(Buchanan)? 
No. 35 WASHINGTON, April 13, 1854. 


Sir: The course indicated to you by Lord Clarendon as that which 
Great Britain had determined to pursue in the event of an European 
war in regard to neutral commerce is entirely satisfactory to this 
Government as to the two main points. 

The propositions submitted to you, the same, I presume, which Mr. 
Crampton has confidentially submitted to me, are, 1*', that Free ships 


make free goods, except articles contraband of war, and 24, that 
neutral property, not contraband found on board of enemies ships is 


not liable to confiscation. The United States have long favored the 
doctrine that the neutral flag should protect the cargo, and en- 


* Senate Documents, 30th Cong., 1st sess., vol. 1, pp. 1304-1306. 
` MS., Instructions, Great Britain, vol. xv1, pp. 285-290; printed in H.Doc. 103, 
33d Cong., Ist sess., vol. XII, pp. 12-13. 
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deavored to have it regarded and acted on as a part of the law of 
nations. There is now I believe a fair prospect of getting this sound 
and salutary principle incorporated into the international code. 

There can be, I presume, no doubt that France cheerfully concurs 
with Great Britain in adopting this principle as the rule of conduct 
in the pending war. I have just received a despatch from Mr. Mason 
in which he details conferences he has had with the French Ministers 
on the subject of neutral rights, but it does not appear from the ac- 
counts he has given of them that the French Government had in- 
timated to him the course it intended to pursue in regard to neutral 
ships and neutral property on board of enemies’ ships. I have no 
doubt, however, that France has more readily acquiesced in the indi- 
cated policy than Great Britain. 

Both Great Britain and France, as well as Russia, feel much con- 
cerned as to the course which our citizens will take in regard to 
privateering. The two former powers would at this time most 
readily enter into conventions stipulating that the subjects or citizens 
of the party being a neutral who shall accept commissions or letters 
of marque and engage in the privateer service, the other party being 
a belligerent, may be treated as pirates. A stipulation to this effect 
is contained in several of our treaties but I do not think the President 
would permit it to be inserted in any new one. His objection to it 
does not arise from a desire to have our citizens embark in foreign 
belligerent service, but on the contrary, he would much regret to see 
them take such a course. Our laws go as far as those of any nation— 
I think further, in laying restraints upon them in regard to going 
into foreign privateer service. This Government is not prepared to 
listen to any proposition for a total suppression of privateering. It 
would not enter into any Convention whereby it would preclude 
itself from resorting to the Merchant marine of the country in case it 
should become a belligerent party. 

The declaration which Her Britannic Majesty’s Government 
proposes to issue is distinct in interdicting to neutrals the coasting 
and Colonial trade with the belligerent if not enjoyed by them previ- 
ous to the war. In regard to this trade you are aware that Great 
Britain asserted principles in the wars resulting from the French 
Revolution before she issued her obnoxious orders in Council, which 
this country held to be in violation of the law of nations. Should 
she still adhere to those principles in the coming conflict in Europe 
and have occasion to apply them to our commerce, they will be 
seriously controverted by the United States, and may disturb our 
friendly relations with her and her allied belligerents. The liberal 
spirit she has indicated in respect to the cargoes under a neutral flag, 
and neutral property which may be found on board of enemies ships, 
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gives an implied assurance that she will not attempt again to assert 
belligerent rights which are not well sustained by the well-settled 
principles of international law. 

In some respects, I think the law of blockade is unreasonably 
rigorous towards neutrals, and they can fairly claim a relaxation of 
it. By the decisions of the English Courts of Admiralty—and ours 
have generally followed in their footsteps—a neutral vessel which 
happens to be in a blockaded port is not permitted to depart with 
a cargo unless that cargo was on board at the time when the blockade 
commenced or was first made known. Having visited the port in 
the common freedom of trade, a neutral vessel ought to be permitted 
to depart with a cargo without regard to the time when it was 
received on board. 

The right of search has heretofore been so freely used and so much 
abused to the injury of our commerce that it is regarded as an odious 
doctrine in this country, and if exercised against us harshly in the 
approaching war, will excite deep and wide spread indignation. 
Caution on the part of belligerents in exercising it towards us in 
cases where sanctioned by usage, would be a wise procedure. As 
the law has been declared by the decisions of courts of Admiralty 
and elementary writers, it allows belligerents to search neutral 
vessels for articles contraband of war, and for enemies’ goods. If 
the doctrine is so modified as to exempt from seizure and confiscation 
enemies property under a neutral flag, still, the right to seize articles 
contraband of war on board of neutral vessels implies the right to 
ascertain the character of the cargo. If used for such a purpose and 
in a proper manner, it is not probable that serious collisions would 
occur between neutrals and belligerents. 

A persistent resistance by a neutral vessel to submit to a search 
renders it confiscable according to the settled determinations of the 
English Admiralty. It would be much to be regretted if any of 
our vessels should be condemned for this cause unless under 
circumstances which compromitted their neutrality. 


I am [etc. ] | | W. L. Marcy 


101 
The Secretary of State (Marcy) to the Russian Chargé (Stoeckl)! 


WASHINGTON, April 14, 1854. 


The Undersigned Secretary of State of the United States, in ad- 
dressing Mr. de Stoeckl at this time thinks that there can be no 


* MS., Notes to the Russian Legation, vol. vr, pp. 53-55, 
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doubt that Great Britain and France have become parties to the 
existing war between Russia and Turkey. A war in which maritime 
powers are engaged necessarily affects in some respects favorably 
and in others injuriously the commerce of neutrals. This country 
having altogether the most extended foreign trade of any nation 
which will remain neutral in the approaching conflict among the 
principal powers of Europe, is deeply interested in the policy which 
is likely to be pursued by the belligerents towards neutral commerce. 
In the general wars which have heretofore taken place in Europe, 
nations not involved in them have had just cause to complain of the 
invasion of their well established rights and the practical assertion 
of novel principles of international law harrassing to their trade and 
ruinous to the interests of their merchants. 

The Undersigned has good reason to believe that Great Britain 
and France have had the subject of neutral rights under considera- 
tion, and in respect to them have determined to adopt in the impend- 
ing war with Russia a more liberal policy than has been hitherto 
observed by belligerents. Russia has always been foremost among 
the maritime European Powers to respect neutral rights, and this 
government does not entertain a doubt that she will in the present 
conflict maintain the liberal spirit which has hitherto distinguished 
her conduct towards neutral powers. In the earliest period of this 
republic attempts were made to procure the recognition of the doc- 
trine that “ Free ships make free goods” as a principle of interna- 
tional law; but those attempts were unavailing, and up to this time 
enemies’ property on board of a neutral vessel has been held liable to 
seizure and confiscation. Russia has the merit of having favored the 
liberal view of this question; France has been willing to concede the 
doctrine, but Great Britain strenuously resisted. Her maritime 
ascendency has inclined her to maintain extreme doctrines in regard 
to belligerent rights. It may now be regarded as a settled principle 
of maritime law that a neutral flag does not protect all the property 
under it. Notwithstanding this rule it is now quite certain that both 
Great Britain and France in the war in which they are likely to be 
engaged will consent to refrain from the seizure of any property 
which may be found under the flag of a neutral nation except articles 
that are contraband of war. They will also respect the property if 
not contraband, of a neutral owner found on board of an enemy’s 
ship. This however is no concession to neutrals for the international 
code protects their property thus situated. 

The Government of the United States does not doubt that the 
Emperor of Russia will act upon the same principles and in due time 
apprize neutral powers of his determination to do so. The applica- 
tion of this principle that free ships make free goods, to a single war 
and as a mere relaxation of an admitted belligerent right does not 
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fulfill the expectations of this government. It claims the principle 
as belonging to the international code and wishes to have it recog- 
nized by all nations and observed in all future wars. In the efforts 
of the United States to accomplish this object they hope for the 
powerful codperation of the Emperor of Russia. 

The United States have heretofore contended for the relaxation of 
other severe rules enforced by belligerents contrary to the law of 
nations against neutral commerce. They have asserted the right of 
Neutrals to carry on the coasting and colonial trade of a belligerent 
which has opened to them this trade even after the commencement 
of hostilities. How far such a right, if now claimed by neutrals, 
would be resisted by the belligerents in the war now apprehended is 
not known. Upon this subject the Undersigned does not propose to 
enlarge at this time, and perhaps there may be no occasion to define 
the extent of neutral rights in this respect. Should the Emperor of 
Russia open the coasting trade in his dominions to ships of all na- 
tions not at war with him, a grave question would then arise as to 
the right of his enemies to interfere with neutrals in carrying it on 
at Russian ports not actually besieged or blockaded. 

To neutral nations and especially to the United States as the 
principal among them, the views of Russia on the subjects above 
alluded to will be most desirable and important information in the 
event of a war in which Great Britain & France shall be involved. 
The United States while disposed to respect the acknowledged rights 
of belligerents will assert the rights of neutrals and resist all 
encroachments upon them. 


_ The Undersigned avails himself [etc. ] W. L. Marcy 
102 
The Secretary of State (Marcy) to the Minister in Russia 
(Seymour)? , 


WASHINGTON, April 14, 1854. 


Sir: The last advices from Europe do not allow us to indulge a 
hope that Great Britain and France have not become involved with 
Turkey in a war with Russia. It is of the greatest importance to the 
United States to maintain existing friendly relations with each of 
the belligerents. Asa nation we are so situated as to have no temp- 
tation to take a part in the war or in any way to compromit our 
neutrality. We are not exposed to a contact with any parties to the 
war, unless our neutral rights should be invaded as they were in 
the wars which resulted from the French revolution. 


*MS., Instructions, Russia, vol. xrv, pp. 109-111. 
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This Government has assurances which can be relied on, that both 
Great Britain and France in the event of becoming involved in a 
war with Russia will pursue a liberal course towards neutral com- 
merce Russia has heretofore stood side by side with the United 
States in asserting the rights of neutrals and resisting the extrava- 
gant pretensions of England in regard to belligerent rights. This 
Government has therefore no apprehension that Russia will with- 
hold her assent to any relaxation of the rigid rules which France 
and Great Britain enforced against us as a neutral in former Euro- 
pean Wars. These two powers will undoubtedly have proclaimed 
before this despatch is received by you their determination to act 
in the approaching conflict upon the doctrine that “ Free aupe make 
free goods, except articles which are contraband of war”. Should 
His Majesty the Emperor of Russia act as it is not doubted he will, 
upon the same principle, neutral commerce will be relieved to a great 
extent from embarrassments and neutral nations from the hazard of 
being brought into colhsion with the belligerents. Upon this point 
I trust you will meet with no difficulty in ascertaining the views of 
the Imperial Government of Russia. It will be useful to our mer- 
chants to have early information upon this subject. The law of 
nations as it is now settled exempts neutral property, not contra- 
band of war from seizure and condemnation when found on board 
of an enemy’s ship. Great Britain and France will respect this rule. 
Russia no doubt will do the same. 

With Great Britain and France we may have some difficulty upon 
the subject of neutral rights in regard to the coasting and colonial 
trade but between this country and Russia I do not apprehend that 
any such difficulty can arise. 

The President is determined to maintain our neutral rights but in 
doing this & in all other respects his course will be impartial towards 
the belligerents—You are directed ‘to give assurance of this to the 
Government of Russia. With this communication you will receive a 
copy of a note which I have addressed by direction of the President 
to Mr. Stoeckl the Russian Chargé d’Affaires near the Government 
of the United States. 

I am [ete] | sig i W. L. Marcy 


103. 
The Secretary of State (Mf arcy) to the British Minister ( E 


WASHINGTON, A pril 28, 1854. 
The Ünder. Serea of State of the United States, has had 
the honor to receive the note of Mr. Crampton Her Britannic Maj- 


1 MS., Notes to Great Britain, vol. VII, pp. 418-421, _ 
The same, mutatis mutandis, on the same date, to the French Minister. 
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esty’s. Envoy Extraordinary and Minister Plenipotentiary of the 21*' 
instant, accompanied by the declaration of Her Majesty, the Queen 
of the United Kingdom of Great Britain and Ireland, in regard to 
the rule which will, for the present, be observed towards those pow- 
ers with which she is at peace, in the existing war with Russia. 

The Undersigned has submitted those communications to the Presi- 
dent, and received his direction to express to Her Majesty’s Govern- 
ment his satisfaction that the principle that free ships make free 
goods, which the United States have so long and strenuously con- 
tended for as a neutral right, and in which some of the leading 
Powers of Europe have concurred, is to have a qualified sanction by 
the practical observance of it in the present war by both Great Brit- 
ain and France—two of the most powerful nations of Europe. 

Notwithstanding thé sincere gratification which Her Majesty’s 
declaration has given to the President, it would have been enhanced 
if the rule alluded to had been announced as one which would be 
observed not only in the present, but in every future, war in which 
Great Britain shall be a party. The unconditional sanction of this 
‘rule by the British and French Governments, together with the prac- 
tical obser vance of it in the present war, would cause it to be hence- 
forth recognised throughout the civilized world as a general principle 
of international law. This Government, from its very commence- 
ment, has labored for its recognition as a neutral right. It has in- 
corporated it in many of its treaties with Foreign Powers. . France, 
Russia, Prussia, and other nations have, in various ways, fully con- 
curred with the United States in regarding it as a sound and salutary 
principle, in all respects proper to be incorporated into the law of 
nations. e.  ¢ | , 

. The same consideration which has induced Her Britannic Majesty, 
in concurrence with His Majesty the Emperor of the French, to pre- 
sent it as a concession in the present war,— the desire to “ preserve 
the commerce of. neutrals from all unnecessary obstruction ”—will. 
it is presumed, have equal weight with the belligerents in any future 
war, and satisfy. them that the claims of the principal maritime 
powers, while neutral, to have it recognised as a rule of international 
law are well founded, and should be no longer contested. 

To settle the principle that free ships make free goods except 
articles contraband of war, and to prevent it from being called again 
in question from any quarter or under any circumstances, the United 
States are desirous to unite with other powers in a declaration that 
it shall be observed by each hereafter, as a rule of international law. 

: The exemption of the property of neutrals, not contraband, from 
seizure and confiscation when laden on board of an enemy’s vessel, 
is .a right now generally recognized by the law of nations. The 
President is pleased to perceive from the declaration of Her Britan- 
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nic Majesty that the course to be pursued by her cruisers will not 
bring it into question in the present war. 


The Undersigned avails himself [etc.] ; 
| W. L. Marcy 


104 
The Secretary of State (Marcy) to the Minister in Russia (Seymour)? 


WASHINGTON, May 9, 1854. 


Sır: You have probably seen the joint declaration of Great Britain 
and France referred to in the enclosed copy of a note to Mr. Cramp- 
ton Her Britannic Majesty’s Minister to this Government. This 
declaration was communicated to me by the Ministers of France and 
England accompanied by a note to which I replied. The note to 
the French Minister is substantially the same as that sent to Mr. 
Crampton. | 

It is the settled purpose of this Government to pursue such a 
course during the present war in Europe as will give no cause to 
either belligerent party to complain, and it sincerely hopes neither 
will give this country any ground for dissatisfaction. 

The danger of a misunderstanding is much less with Russia than 
with Great Britain and France, I believe however these latter powers 
are desirous to pursue a fair and liberal course towards neutrals—& 
particularly towards the United States. You will observe that there 
is a suggestion in the inclosed for a convention among the principal 
maritime nations to unite in a declaration that Free ships should 
make free goods except articles contraband of war—This doctrine 
has had heretofore the sanction of Russia and no reluctance is appre- 
hended on her part to becoming a party to such an arrangement— 
Great Britain is the only considerable power. which has heretofore 
made a sturdy opposition to it. Having yielded it for the present 
in the existing war she thereby recognizes the justice and fairness of 
the principle and would hardly be consistent if she should withhold 
her consent to an agreement to have it hereafter regarded as a 
rule of international law. I have thrown out the suggestion to 
Great Britain & France to adopt this as:a rule to be observed 
in all future wars—The President may instruct me to make the 
direct proposition to these and other powers. Should Russia 
Great Britain and France concur with the United States in declaring 
this to be the doctrine of the law of nations I do not doubt that the 
other nations of the world would at once give their consent and con- 
form their practice to it. If a fair opportunity should occur the 
President requests you to ascertain the. views of His Majesty the 


? MS., Instructions, Russia, vol. x1v. pp. 111--113. 
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Emperor of Russia on the subject—The decisions of Admiralty 
Courts in this and other countries have frequently affirmed the doc- 
trine that a Belligerent may seize and confiscate enemys property 
found on board of a neutral vessel; The general consent of nations 
therefore is necessary to change it. This seems to be a most favor- 
able time for such a salutary change. From the earliest period of 
this Government it has made strenuous efforts to have the rule that 
“ free ships make free goods” except contraband articles adopted as 
a principle of international law but Great Britain insisted upon a 
different rule. These efforts consequently proved unavailing and now 
it cannot be recognized and a strict observance of it secured without 
a conventional regulation among the maritime powers. This Govern- 
ment is desirous to have all nations agree in a declaration that this 
rule shall hereafter be observed by them respectively when they shall 
happen to be involved in any war and that as neutrals they will 
insist upon it as a neutral right. In this the United States are quite 
confident that they will have the cordial consent and coöperation 
of Russia. 
I am [etc.] . W. L. Marcy 
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Convention between the United States and Russia as to Rights of 
Neutrals at Sea, July 22, 1854+ 


[Articles I-III] 


ARTICLE I 


The two High Contracting Parties recognise as permanent and 
immutable the following principles, to wit: _ 

1*t That free ships make free goods that is to say, that the effects 
or goods belonging to subjects or citizens of a Power or State at 
war are free from capture and confiscation when found on board of 
neutral vessels, with the exception of articles contraband of war. 

24 That the property of neutrals on board an enemy’s vessel is 
not subject to confiscation, unless the same be contraband of war. 
They engage to apply these principles to the commerce and naviga- 
tion of all such Powers and States as shall consent to adopt them 
on their part as permanent and immutable. 


ARTICLE II 


The two High Contracting Parties reserve themselves to come 
to an ulterior understanding as circumstances may require, with 


* William M. Malloy (ed.), Treaties, Conventions, International Acts, Proto- 
cols and Agreements between the United States of America and Other Powers, 
vol. 11, pp. 1519-1521. 

A similar convention was concluded with the Two Sicilies, Jan, 13, 1855, and 
with Peru, July 22, 1856, 
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regard to the application and extension to be given, if there be any 
cause for it, to the principles laid down in the 1*t Article. But 
they declare from this time that they will take the stipulations con- 
tained in said Article 1., as a rule, whenever it shall become a ques- 
non, to Judge of the rights of neutrality. 


Articie III 


‘It is apri by the High Contracting Parties that all Nations 
which shall or may consent to accede to the rules of the first Article 
of this convention, by a formal declaration stipulating to observe 
them, shall enjoy the rights resulting from such accession as they 
shall be enjoyed and observed by the two Powers signing this con- 
vention. They shall mutually communicate to each other the results 
of the steps which may be taken on the subject. 


106 


The Reed of State (Marcy) to the Minister in , Great Britain 
(Buchanan) * 


No. 52 | WASHINGTON, August 7, 1854. 


Sır: The Government of the United States as you are aware has 
strenuously contended for the doctrine that free ships make free 
goods, contraband articles excepted There is not I believe a Mari- 
time power which has not incorporated it in some of its Treaties but 
Great Britain which is the most considerable of them has constantly 
refused to regard it as a rule of international law. Her Admiralty 
courts have rejected it and ours have followed after them. When 
Great Britain and France at the commencement of the present war 
with Russia, agreed to act upon that principle for the time being, 
this Government believed that a fair occasion was presented for 
obtaining the general consent of commercial nations to recognise it 
as a principle of the law of nations. An intimation of a wish on the 
part of the United States to accomplish this object was conveyed to 
Mr. Seymour, our Minister in Russia and by him made known to the 
Government of that Country. The Emperor very promptly fur- 
nished his representative here with full powers to make a convention 
on the subject. One was entered into on the 22" day of July and 
concurred in by the Senate on the 25t? of that month. 

By direction of the President I herewith send to you a projet of 
a similar Convention to be TEE to Her Britannic Majesty’s 
Government. 

France as well as other powers will also = invited to enter into 
the same arrangement. With a view to prevent delays and embar- 
rassments the proposed agreement embraces but two rules. First 


*MS., Instructions, Great Britain, vol. xv1, pp. 308-310. : 
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that Free ships make free goods except articles contraband of war 
and second that the property of neutrals not being contraband found 
on board of enemies’ vessels shall be exempted from confiscation. 
This latter rule is not like the first contested, yet there is an obvious 
propriety in embracing both in the same arrangement.. Were it 
omitted it might be again questioned in consequence of the establish- 
ment of the principle that the neutral flag protects the property 
under it. An attempt might be made to infer from that principle 
that the flag determined the character of the property under it. | 

I do not apprehend any serious opposition to the proposed Con- 
vention except from Great Britain. But for her resistance to the 
principle that the neutral flag protects the property under it if it be 
not contraband, it would long ago have been regarded as a well 
established rule of international law. She has impliedly admitted 
its justice by adopting it as the guide of her conduct in the present 
war—If it is fair towards neutrals to act upon it now it will be dif- 
ficult for her to devise good reasons for not perenne it in all future 
wars. 

I am confident you will be able to overcome any reluctance on the 
part of the Government of Great Britain to adopt it as a rule of 
international law. 

With this instruction you will receive the Presidents full power to 
conclude the proposed convention 


I am [ete] 2. -° | | W.L. Mancy 
107 
The Seeretary of State (Marcy) to the Minister in France (M ason)? 
No. 25 l WASHINGTON, August 7, 1854. 


Sır: You are aware that this government has strenuously con- 
tended that free ships should make free goods, articles contraband 
of war excepted. Great Britain is believed to be almost the only 
maritime power which has constantly refused to regard this as a 
rule of international law, and her policy in this respect, may, it is 
presumed, be ascribed rather to a consciousness of power than a 
sense of right. The admiralty Courts of the United States have 
followed English precedents in their decisions against this rule. 
It has however been expressly recognized i in several treaties between 
the United States and France. | 

When .Great Britain and France at the commencement of the 
present war with Russia, agreed to act upon that principle for the 
time being, this Government believed that a fair occasion was pre- 
sented for obtaining the general consent of commercial nations to 
recognize it as a principle of the law of nations. An intimation 
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of a wish on the part of the United States to accomplish this object 
was conveyed to Mr. Seymour our Minister in Russia, and by him 
made known to the Government of that country. The Emperor 
very promptly furnished his representative here with full powers 
to make a convention on the subject. One was entered into on the 
22" day of J uly, and concurred in by the Senate on the 25" of that 
month. 

By direction of the President I herewith send you a projet of a 
similar convention to be proposed to the Government: of His 
Majesty the Emperor of the French. Great Britain as well as other 
Powers, will also be invited to enter into the same arrangement.’ 
With a view to prevent delays and embarrassments, the proposed 
agreement embraces but two rules. First that “ Free ships make 
free goods, except articles contraband of war,” and, second, that the 
property of neutrals not being contraband, found on board of ene- 
mies’ vessels, shall be exempted from confiscation. ' This latter rule is 
not like the first contested; yet there is an obvious propriety in 
embracing both in the same arrangement. Were it omitted it might 
be again questioned in consequence of the establishment of the prin- 
ciple that the neutral flag protects the property under it. An 
attempt might be made to infer from that principle that the flag 
determined the character of the property under it. 

I do not apprehend any serious opposition to the proposed con- 
vention except from Great Britain. But for her resistance to the 
principle that the neutral flag protects the property under it, if it 
be not contraband, it would long ago have been regarded as a well 
established rule of international law. She has impliedly admitted 
its justice by adopting it as the guide of her conduct in the present 
war. If it is fair towards Neutrals to act upon it now, it will be 
difficult for her to devise good reasons for not OpEREyaHE it in all 
future wars. 
= With this instruction you will receive the President's full power to 
conclude the proposed convention. 


I am [etc.] TEP W. L. Marcy 
108 
Message of President Pierce to Congress, December 4, 1854? 
j ' [Extract] . 


Our foreign commerce has reached a magnitude and extent nearly 
equal to that of the first maritime power of the earth, and exceeding 
that of any other. Over this great interest, in which not only our 


1 This proposal was submitted by. the Government of the United States to 


“ those of Europe and America ”, see p. 379. 
* Richardson, Messages and Papers of the Presidents, vol. v. pp. 273-238. 
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merchants, but all classes: of citizens, at least indirectly, are con- 
cerned, it is the duty of the executive and legislative branches of the 
Government to exercise a careful supervision and adopt proper meas- 
ures for its protection. The policy which I had in view in regard 
to this interest embraces its future as well as its present security. 
Long experience has shown that, in general, when the principal 
powers of Europe are engaged in war the rights of neutral nations 
are endangered. This consideration led, in the progress-of the War 
of our Independence, to the formation of the celebrated confederacy 
of armed neutrality, a primary object of which was to assert the 
doctrine that free ships make free goods, except in the case of arti- 
cles contraband of war—a doctrine which from the very commence- 
ment of our national being has been a cherished idea of the states- 
men of this country. At one period or another every maritime power 
has by some solemn treaty stipulation recognized that principle, and 
it might have been hoped that it would come to be universally 
received and respected as a rule of international law. But the 
refusal of one power prevented this, and in the next great war 
which ensued—that of the French Revolution—it failed to be re- 
spected among the belligerent States of Europe. Notwithstanding 
this, the principle is generally admitted to be a sound and salutary 
one, so much so that at the commencement of the existing war in 
Europe Great Britain and France announced their purpose to ob- 
serve it for the present; not, however, as a recognized international 
right, but as a mere concession for the time being. The cooperation, 
however, of thees two powerful maritime nations in the interest of 
neutral rights appeared to me to afford an occasion inviting and 
justifying on the part of the United States a renewed effort to make 
the doctrine in question a principle of international law, by means 
of special conventions between the several powers of Europe and 
America. Accordingly, a proposition embracing not only the rule 
that free ships make free goods, except contraband articles, but also 
the less contested one that neutral property other than contraband, 
though on board enemy’s ships, shall be exempt from confiscation, 
has been submitted by this Government to those of Europe and 
America. . | | 
Russia acted promptly in this matter. and a convention was con- 
cluded between that country and the United States providing for the 
observance of the principles announced, not only as between them- 
selves, but also as between them and all other nations which shall 
enter into like stipulations. None of the other powers have as yet 
taken final action on the subject. I am not aware, however, that 
any objection to the proposed stipulations has been made, but, on 
the contrary, they are acknowledged to be essential to the. security. 
of neutral commerce, and the only apparent obstacle to their gen- 
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eral adoption is in the possibility that it may be encumbered by 
inadmissible conditions. 

The King of the Two Sicilies has’ emed to our minister at 
Naples his readiness to concur in our proposition relative to neutral 
rights and to enter into a convention on that subject. 

The King of Prussia entirely approves of the project of a treaty 
to the same effect submitted to him, but proposes an additional 
article providing for the renunciation of privateering. Such an ar- 
ticle, for most obvious reasons, is much desired by nations having 
naval establishments large in proportion to their foreign commerce. 
If it were adopted as an international rule, the commerce of a nation 
having comparatively a small naval force would be very much at the 
mercy of its enemy in case of war with a power of decided naval 
superiority. The bare statement of the condition in which the 
United States would be placed, after having surrendered the right to 
resort to privateers, in the event of war with a belligerent of naval 
supremacy will show that this Government could never listen to 
such a proposition. The navy of the first maritime power in Europe 
is at least. ten times as large as that of the United States. The for- 
eign commerce of the two countries is nearly equal, and about 
equally exposed to hostile depredations. In war between that power 
and the United States, without resort on our part to our mercantile 
marine the means of our enemy to inflict injury upon our commerce 
would ‘be tenfold greater than ours to retaliate. We could not ex- 
tricate our country from this unequal condition, with such an enemy, 
unless we at once departed from our present peaceful policy and be- 
came a great naval power. Nor would this country be better sit- 
uated in war with one of the secondary naval powers. Though the 
naval disparity would be less, the greater exterit and more exposed 
condition of our widespread commerce would give any of them a ne 
advantage over us. 

The proposition to enter into irage to forego a n to 
privateers in case this country should be forced into war with a 
great naval power is not entitled to more favorable consideration 
than would be a proposition to agree not to accept the services of 
volunteers for operations on land. When the honor or the rights of 
our country require it to assume a hostile attitude, it confidently 
relies upon the patriotism of its citizens, not ordinarily devoted to 
the military profession, to augment the Army and the Navy so as to 
make them fully adequate to the emergency which. calls them into 
action. The proposal to surrender the right to employ privateers 
is professedly founded upon the principle that ‘private property of 
unoffending noncombatants, though enemies, should be exempt from 
the ravages of war; but the proposed surrender goes but little way 
in ‘carrying out that principle, which equally requires that such 
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private property should not be seized or molested by national ships 


of war. Should the leading powers of Europe concur in proposing 
as a rule of international law to exempt private property upon the 


ocean from seizure by public armed cruisers as well as by privateers, 
the United States will readily meet them upon that broad ground. 


109 
The Secretary of State (Marcy) to the French Minister (Sartiges)? 


WASHINGTON, July 28, 1856. 


The Undersigned, Secretary of State of the United States, has 
laid before the President “The declaration concerning maritime 
law ”? adopted by the Plenipotentiaries of Great Britain, Austria, 
France, Prussia, Russia, Sardinia and Turkey, at Paris, on the 16t” 
of April 1856, which the Count de Sartiges, Envoy Extraordinary 
and Minister Plenipotentiary of France, has presented in behalf of 
the Emperor of the French to the Government of the United a 


1? MS., Notes to France, vol. vr, pp. 274-294. 

The same, on the same date, to the Austrian, Prussian, Russian, and Sar- 
dinian diplomatic representatives... 

*The following extracts appear as a footnote to a printed text (Circulars, 
vol. I, p. 141), but they are not included in the manuscript copy of the despatch: 


i [Translation. ] 


ANNEX TO Proroci No. 23. DROLARATTON: 


(Extract.) 


That the Plenipotentiaries assembled in Congress at Paris cannot better 
respond to the intentions by which their governments are animated, than by. 
seeking to introduce into international relations fixed principles in this respect. 

The ahove-mentioned Plenipotentiaries being duly authorized, resolved to 
concert among themselves as to the means of attaining this object; and having 
come to an agreement, have adopted the following solemn Declaration : 

1. Privateering is, and remains, abolished; 

2. The neutral flag covers enemy’s goods, ‘with the exception of contraband 
of war; 

3. Neutral goods, with the exception of contraband of war, are not liable 
to capture under enemy’s flag; 

4. Blockades, in order to be binding, must be effective; that is to say, main- 
tained by force sufficient really to prevent access to the coast of the enemy. 


' [Translation.] 
ProtTocot No. 24.—SITTING or APRIL 16, 1856. 


(Extract. ) 


On the proposition of Count Walewski, and recognising that it is for the 
general interest to maintain the indivisibility of the four principles mentioned 
in the Declaration signed this day, the Plenipotentiaries agree that the Powers 
which shall: have required it or which shall have acceded to it, cannot here- 
after enter into any arrangement in regard to the application of the right of 
neutrals in time of war, which does not at the same time rost on the four prin- 
ciples which are the object of the said Declaration. ' oE 

Upon an observation made by the .Plenipotentiaries | of “Russia, the Congress 
admits that as the present resolution cannot have any retroactive effect, it 
cannot invalidate antecedent Conventions.” 


382 POLICY TOWARD MARITIME COMMERCE IN WAR 


for the purpose of obtaining its adhesion to the principles therein 
contained. 

Nearly two years since the President submitted, not only to the 
powers represented in the late Congress at Paris, but to all other 
maritime nations, the second and third propositions contained in 
that declaration, and asked their assent to them as permanent prin- 
ciples of international law. The propositions thus submitted by 
the President were :— 

“1. That free ships make free goods—that is to say, that the 
“ effects or goods belonging to subjects or citizens of a power or State 
“ at war, are free from capture and confiscation when found on board 
“of neutral vessels, with the exception of articles contraband of 
war 3” — 

“ond That the property of neutrals on board an enemy’s vessel, 

Ss not subject to CONAR CRON, unless the same be contraband of 

war.’ 

It will be owed that these propositions are substantially the 
same as the second and third in the “ Declaration ” of the Congress 
at Paris. 

Four of the Governments with which negotiations were opened on 
the subject by the United States have signified their acceptance of 
the foregoing propositions. Others are inclined to defer acting on 
them until the return of peace should furnish a more auspicious time 
for considering such international questions. The proceeding of the 
Congress of the Plenipotentiaries at Paris, will as a necessary con- 
sequence, defeat the pending negotiations with the United States, if 
the two following propositions contained in Protocol N° 24; are 
acceded to:—jirst that the four principles shall be indivisible; and 
second, that the powers which have signed or may accede to the 
“ Declaration ” shall not enter into any arrangement in regard to 
the application of the right of neutrals in time of war, which does 
not, at the same time, rest on the four principles which are the object 
of said “ Declaration”, As the indivisibility of the four principles 
and the limitation upon the sovereign attribute of negotiating with 
other powers are not a part of the “ Declaration,” any nation is at 
liberty to reject either or both, and to act upon the “ Declaration ” 
without restriction acceding to it in whole or in part. In deliberat- 
ing on this important subject it behooves all powers to consider, and, 
if they think proper, to act upon this distinction. All the powers 
which may accede to that “ Declaration ” and the subsequent restric- 
tions contained in the 24 Protocol, will assume an obligation which 
takes from them the liberty of assenting to the propositions sub- 
mitted to them by the United States, unless they at the same time 
surrender a principle of maritime law which has never been çon- 
tested—the right to employ privateers in time of war. 
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The second and third principles set forth in the “ Declaration,” 
being those submitted to other maritime powers for adoption by this 
Government, it is most anxious to see incorporated by General consent 
into the Code of maritime law, and thus placed beyond future con- 
troversy or question. Such a result securing so many advantages 
to the commerce of neutral nations, might have been reasonably 
expected but for the proceedings of the Congress at Paris, which 
require them to be purchased by a too costly sacrifice—the surrender 
of a right which may well be considered as essential to the freedom 
of the seas. 

The fourth principle contained in the “ Declaration,” namely :— 
“ Blockades in order to be binding must be effective; that is to say, 
“ maintained by a force sufficient really to prevent access to the coast 
“ of the enemy ;”—can hardly be regarded as one falling within that | 
class with which it was the object of the Congress to interfere; for 
this rule has not for a long time been regarded as uncertain, or the 
cause of any “ deplorable disputes.” If there have been any disputes, 
in regard to Blockades, the uncertainty was about the facts, but not 
the law. Those nations which have resorted to what are appropri- 
ately denominated “paper blockades,” have rarely, if ever, under- 
taken afterwards to justify their conduct upon principle; but have 
generally admitted the illegality of the practice, and indemnified the 
injured parties. What is to be adjudged “a force sufficient really to 
prevent access to the coast of the enemy ” has often been a severely 
contested question; and certainly the declaration which merely reit- 
erates a general undisputed maxim of maritime law does nothing 
towards relieving the subject of blockade from that embarrassment. 
What force is requisite to constitute an effective blockade remains as 
unsettled and as questionanie as it was before the Congress at Paris 
adopted the “ Declaration.” 

In regard to the right to amoy privateers which is declared to 
be abolished by the first principle put forth in the “ Declaration ”— 
there was, if possible, less uncertainty. The right to resort to priva- 
teers, is as clear as the right to use public armed ships, and as incon- 
testable as any other right appertaining to belligerents. The policy 
of that law has been occasionally questioned, not however by the 
best authorities but the law itself has been universally admitted, and 
most nations have not hesitated to avail themselves of it, It is as 
well sustained by practice and public opinion, as any other to be 
found in the maritime Code. 

There is scarcely any rule of international law which particular 
nations in their treaties have not occasionally suspended or modified 
in regard to its application to themselves. Two treaties only can be 
found, in which the contracting parties have agreed to abstain from 
the employment of Privateers in case of war between them. The 
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first was a treaty between the King of Sweden and the States General 
of the United Provinces in 1675. Shortly after it was concluded 
the parties were involved in war, and the stipulation concerning 
privateers was entirely disregarded by both: The Second was the 
Treaty of 1785 between the United States and the King of Prussia. 
When this treaty was renewed in 1789 [1799], the clause stipulating 
not to resort to privateering was omitted. For the last half century, 
there has been no arrangement by treaty or otherwise, to abolish 
the right, until the recent proceedings of the plenipotentiaries at 
Paris. 

By taking the subject of privateering into consideration, that Con- 
gress has gone beyond its professed object, which was, as it declared, 
to remove the uncertainty on points of maritime law, and thereby 
prevent “differences of opinion between neutrals and belligerents, 
` and consequently serious difficulties and even conflicts.” So far as 
the principle in regard to privateering is concerned the proceedings 
of the Congress are in the nature of an act of legislation, and seek to 
change a well settled principle of international law. 

The interest of Commerce is deeply concerned in the establishment 
of the two principles which the United States had submitted to all 
maritime powers, and it is much to be regretted that the Powers rep- 
resented in the Congress at Paris, fully approving them should have 
endangered their adoption by uniting them to another inadmissible 
principle, and making the failure of all, the necessary consequence 
of the rejection. of any one. To three of the four principles con- 
tained in the “Declaration there would not probably be a serious 
objection from any quarter, but to the other, a vigorous resistance 
must have been anticipated. 

- The policy of the law which allows a resort to privateers has been 
questioned for reasons which do not command the assent of this Gov- 
ernment. Without entering into a full discussion on this point, the 
Undersigned will confront “the ordinary and chief objection to that 
policy, by an authority which will be regarded with profound re- 
spect, particularly in France. In a commentary on the French 
Ordonnance of 1668, Valin says: 

ee However, lawful and time-honored this mode of warfare may be, 

“it is nevertheless disapproved of by some: pretended philosophers. 
“According to their notions, such is not the way, in which the State 

“and the Sovereign are to be served; whilst the profits which indi- 

“ viduals may derive from the pursuit are illicit, or at least disgrace- 
“ful. But this is the language of bad citizens, who under the stately 

“mask of a spurious wisdom and of a craftily sensitive conscience, 

“seek to mislead the judgment by a concealment of the secret motive, 

“which gives birth to their migiHonenee for me welfare and advan- 
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“tage of the State. Such are as worthy of blame, as are those 
“entitled to praise, who generously expose their property and their 
“ lives to the dangers of privateering.” 

In a work of much repute, published in France, almost simultane- 
ously with the proceedings of the Congress at Paris, it is declared 
that—“ The issuing of letters of marque, therefore, is a constantly 
“customary belligerent act. Privateers are bona fide war vessels, 
“manned by volunteers, to whom by way of reward, the Sovereign 
“resigns such prizes as they make; in the same manner as he some- 
“times assigns to the land forces a portion of the war contributions 
“levied on the conquered enemy” [Pistoye et Duverdy, des Prises 
Maritimes. ] 

It is not denied, that annoyances to neutral commerce, and even 
abuses, have occasionally resulted from the practice of privateering; 
such was the case formerly, more than in recent times; but when it 
is a question of changing a law the incidental evils are to be con- 
sidered in connection with its benefits and advantages. If these bene- 
fits and advantages can be obtained in any other way without injury 
to other rights, these occasional abuses may then justify the change 
however ancient or firmly established may be the law. 

_ The reasons which induced the Congress at Paris to declare pri- 
vateering abolished, are not stated, but they are presumed to be only 
such as are usually urged against the exercise of that belligerent 
right. | , 

The prevalence of Christianity and the progress of civilization, 
have greatly mitigated the severity of the ancient mode of prosecut- 
ing hostilities. War is now made an affair of Governments. It is 
the public authority which makes and carries on war; individuals 
are not permitted to take part in it, unless authorized to do so by 
their Government. | 

It is a generally received rule of modern warfare, so far at least 
as operations upon land are concerned, that the persons and effects 
of non-combatants are to be respected. The wanton pillage or un- 
compensated appropriation of individual property by an army, even, 
in possession of an enemy’s country, is against the usage of modern 
times. Such a mode of proceeding at this day would be condemned 
by the enlightened judgment of the world, unless warranted by spe- 
cial circumstances. Every consideration which upholds this senti- 
ment in regard to the conduct of a war on land, favors the applica- 
tion of the same rule to the persons and property of citizens of the 
belligerents found upon the ocean. 

It is fair to presume that the strong desire to ameliorate the severe 
usages of war by exempting private property upon the ocean from 
hostile seizure, to the extent it is usually exempted on land, was the 
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chief inducement which led to “the declaration ” by the Congress 
at Paris, that “ privateering is, and remains abolished ”. 

The Undersigned is directed by the President to say, that to this 
principle of exempting private property upon the ocean, as well as 
upon the land, applied without restriction, he yields a most ready 
and willing assent. The Undersigned cannot better express the 
President’s views upon the subject than by quoting the language of 
his annual Message to Congress, of December 4** 1854: 

“The proposition to enter into engagements to forego a resort to 
“ privateers in case this country should be forced into a war with a 
“great naval power, is not entitled to more favorable consideration 
“than would be a proposition to agree not to accept the services of 
“volunteers for operations on land. When the honor or rights of 
“our Country require it to assume a hostile attitude, it confidently 
“relies upon the patriotism of its citizens, not ordinarily devoted to 
“the military profession, to augment the army and navy, so as to 
“make them fully adequate to the emergency which calls them into 
“action. The proposal to surrender the right to employ privateers, 
“is professedly founded upon the principle, that private property 
“of unoffending non-combatants, though enemies, should be exempt 
“from the ravages of war; but the proposed surrender goes but 
“little way in carrying out that principle, which equally requires 
“that such private property should not be seized or molested by 
“national ships of war. Should the leading powers of Europe con- 
“cur in proposing, as a rule of international law, to exempt private 
“property upon the ocean, from seizure by public armed cruizers as 
“well as by privateers, the United States will readily meet them 
“upon that broad ground.” 

The reasons in favor of the doctrine that private property should 
be exempted from seizure in the operations of war, are considered in 
this enlightened age so controlling as to have secured its partial 
adoption by all civilized nations; but it would be difficult to find 
any substantial reasons for the distinction now recognized in its 
application to such property on land, and not to that which is found 
upon the ocean. 

If it be the object of the declaration adopted at Paris, to abolish 
this distinction, and to give the same security from the ravages of 
war, to the property of belligerent subjects on the ocean, as it is now 
accorded to such property upon the land, the Congress at Paris has 
fallen short of the proposed result by not placing individual effects of 
belligerents beyond the reach of public armed ships as well as priva- 
teers. If such property is to remain exposed to seizure, by ships 
belonging to the Navy of the adverse party, it is extremely difficult 
to perceive why it should not in like manner, be exposed to seizure by 
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privateers which are in fact but another branch of the public force 
of the nation commissioning them. | 

If the principle of capturing private property on the ocean and 
condemning it as prize of war be given up, that property would and 
of right ought to be as secure from molestation by public armed 
vessels, as by privateers; but if that principle be adhered to, it would 
be worse than useless to attempt to confine the exercise of the right 
of capture to any particular description of the public force of the 
belligerents. There is no sound principle by which such a distinction 
can be sustained ;—no capacity which could trace a definite line of 
` separation proposed to be made and no proper tribunal to which a 
disputed question on that subject could be referred for adjustment. 
The pretence that the distinction may be supported upon the ground 
that ships not belonging permanently to a regular navy are more 
likely to disregard the rights of neutrals than those which do belong 
to such a navy is not well sustained by modern experience. If it be 
urged that a participation in the prizes is calculated to stimulate 
cupidity, that as a peculiar objection, is removed by the fact that the 
same passion is addressed by the distribution of prize-money among 
the Officers and crews of ships of a regular navy. Every nation 
which authorizes privateers, is as responsible for their conduct as it is 
for that of its navy, and will as a matter of prudence, take proper 
precaution and security against abuses. 

But if such a distinction were to be attempted, it would be very 
difficult if not impracticable, to define the particular class of the pub- 
lic maritime force which should be regarded as Privateers “ Deplor- 
able disputes” more in number and more difficult of adjustment, 
would arise from an attempt to discriminate between privateers and 
public armed ships. 

If such a discrimination were attempted every nation would have 
an undoubted right to declare what vessels should constitute its navy 
and what would be requisite to give them the character of public 
armed ships. These are matters which could not be safely or pru- 
dently left to the determination or supervision of any foreign power, 
yet the decision of such controversies would naturally fall into the 
hands of predominant naval powers which would have the ability 
to enforce their judgments. It cannot be offensive to urge weaker 
powers to avoid as far as possible, such arbitrament and to maintain 
with firmness every existing barrier against encroachments from 
such a quarter. 

No nation which has a due sense of self respect will allow any 
other belligerent or neutral to determine the character of the force 
which it may deem proper to use in prosecuting hostilities; nor will 
it act wisely if it voluntarily surrenders the right to resort to any 
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means sanctioned by international law which under any circum- 
stances may be advantageously used for defence or aggression. 

The United States consider powerful navies and large standing 
armies, as permanent establishments, to be detrimental to national 
prosperity and dangerous to civil liberty. The expense of keeping 
them up is burdensome to the people; they are in the opinion of 
this Government in some degree a menace to peace among nations. 
A large force ever ready to be devoted to the purposes of war is a 
temptation to rush into it. The policy of the United States has 
ever been, and never more than now, adverse to such establishments, 
and they can never be brought to acquiesce in any change in inter- 
national law which may render it necessary for them to maintain a 
powerful navy or large standing army in time of peace. If forced 
to vindicate their rights by arms they are content, in the present 
aspect of international relations to rely, in military operations on 
land, mainly upon volunteer troops, and for the protection of their 
commerce in no inconsiderable degree upon their mercantile marine. 
If this country were deprived of these resources, it would be obliged 
to change its policy and assume a military attitude before the world. 
In resisting an attempt to change the existing maritime law that 
may produce such a result, it looks beyond its own interest, and em- 
braces in its view the interest of all such Nations as are not likely 
to be dominant naval powers. Their situation in this respect, is 
similar to that of the United States, and to them the protection of 
commerce and the maintenance of internatinoal relations of peace 
appeal as strongly as to this country, to withstand the proposed 
change in the settled law of nations. To such nations the surrender 
of the right to resort to privateers: would be attended with conse- 
quences most adverse to their commercial prosperity without anv 
compensating advantages. Most certainly no better reasons can be 
given for such a surrender, than for foregoing the right to receive 
the services of volunteers; and the proposition to abandon the former 
is entitled, in the judgment of the President, to no more favor than 
a similar proposition in relation to the latter. This opinion of the 
importance of privateers to the community of nations excepting only 
those of great naval strength, is not only vindicated by history but 
sustained by high authority. The following passage in the treatise 
on Maritime prizes to which I me before referred, deserves par- 
ticular attention: 

“ Privateers are especially useful to those Powers, whose navy is 
“inferior to that of their enemies. Belligerents, with powerful and 
“extensive naval armaments may cruise upon the seas with their 
“national navies; but should those States whose naval forces are 
“of less power and extent, be left to their own resources, they could 
“not hold out in a maritime war; whilst by the equipment of pri- 
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“ vateers, they may succeed in inflicting upon the enemy an injury 
“ equivalent to that which they themselves sustain. Hence Govern- 
“ments have frequently been known, by every possible appliance, 
“to favor privateering armaments. It has even occurred that 
“ sovereigns, not merely satisfied with issuing letters of marque, have 
“ also taken, as it were, an interest inthe armament. Thus did Louis 
“the XIV frequently lend out his ships and sometimes reserve for 
“himself a share in the prizes.” 

It certainly ought not to excite the least surprise that strong naval 
powers should be willing to forego the practice, comparatively useless 
to them, of employing privateers upon condition that weaker powers 
agree to part with their most effective means of defending their 
maritime rights. It is, in the opinion of this government, to be 
seriously apprehended that if the use of privateers be abandoned, the 
dominion over the seas will be surrendered to those powers which 
adopt the policy and have the means of keeping up large navies. 
The one which has a decided naval superiority, would be potentially 
the mistress of the ocean, and by the abolition of privateering, that 
domination would be more firmly sécured. Such a Power engaged 
in a war with a nation inferior in Naval strength, would have 
nothing to do for the security and protection of its commerce but to 
look after the Ships of the regular navy of its enemy. These might 
be held in check by one half or less, of its naval force, and the other 
might sweep the commerce of its enemy from the ocean. Nor would 
the injurious effects of a vast naval superiority to weaker States be 
much diminished if that superiority was shared among three or four 
great powers. It is unquestionably the interest of such weaker 
States to discountenance and resist a measure which fosters the 
growth of regular naval establishments. 

In discussing the effect of the proposed measure, the abolition 
of privateering a reference to the existing ‘condition of nations is 
almost unavoidable. An instance will at once present itself in regard 
to two nations where the commerce of each is about equal and about 
equally wide spread over the world As commercial powers they 
approach to an equality, but as naval powers there is great. disparity 
between them. The regular navy of one vastly exceeds that of the 
other. In case of a war between them, only an inconsiderable part 
of the Navy of the one would be required to prevent that of the other 
from being used for defence or agression, while the remainder would 
be devoted to the unembarrassed employment of destroying the com- 
merce of the weaker in naval strength. The fatal consequences of 
this great inequality of naval force between two such belligerents, 
would be in part remedied by the use of privateers; in that case 
while either might assail the commerce of the other in every sea, 
they would be obliged to distribute and employ their respective 


390 POLICY TOWARD MARITIME CUMMERCE IN WAR 


navies in the work of protection. This statement only illustrates 
what would be the case with some modification, in every war, where 
there may be considerable ORDERLY in the naval strength of the 
belligerents. 

History. throws much light upon this question. France, at an 
early period, was without a navy, and in her wars with Great Britain 
and Spain, both then naval powers, she resorted .with signal good 
effect to Privateering, not only for protection but successful aggres- 
sion, She obtained many privateers from Holland, and by this force 
gained decided advantages on the ocean over her enemy. .Whilst in 
that condition, France could hardly have been expected to originate 
or concur in a proposition to abolish privateering. The condition of 
many of the smaller States of the world is now, in relation to naval 
powers not much unlike that of France in the middle of the Sixteenth 
century. Ata later period during the reign of Louis XIV, several 
expeditions were fitted out by him, composed wholly of privateers 
which were most effectively employed in Pine hostilities with 
naval powers. 

Those who may have at any time a control on the ocean, will be 
strongly tempted to regulate its use in a manner to subserve their 
own interests and ambitious projects. The ocean is the common 
property of'all Nations, and instead of yielding to a measure which 
will be likely to secure to a few—possibly to one an ascendancy over 
it, each should pertinaciously retain all the means it possesses to 
defend the common heritage. A predominant power upon the ocean, 
is more menacing to the well-being of others than such a power on 
land, and all are alike interested in resisting a measure calculated to 
facilitate the permanent establishment of such a domination, whether 
to be wielded by one power or to be shared among a few others. 

The injuries likely to result from surrendering the dominion of 
the seas, to one or a few nations which have powerful navies, arise 
mainly from the practice of subjecting private property on the ocean 
to seizure by belligerents. Justice and humanity demand that this 
practice should be abandoned, and that the rule in relation to such 
property on land should be extended to it when found upon the high 
seas. 

The President therefore proposes to add to ‘he first proposition 
in the “ Declaration ” of the Congress at Paris, the following words: 
“and that the private property of the subjects or citizens of a bellig- 
erent on the high seas, shall be exempted from seizure by public 
armed vessels of the other belligerent, ewcept it be contraband.” 
Thus amended the Government of the United States will adopt it, 
together with the other three pringiphes contained in that “ Declara- 
tion.” o pi 
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I am directed to communicate the approval of the President to 
the second, third, and fourth propositions, independently of the 
first, should the amendment .be unacceptable. The amendment is 
commended by so many powerful considerations and the principle 
which calls for it has so long had the emphatic sanction of all en- 
lightened nations in military operations on land, that the President 
is reluctant to believe it will meet with any serious opposition. 
Without the proposed modification of the first principle, he cannot 
convince himself that it would be wise or safe to change the existing 
law in regard to the right of privateering. 

If the amendmient should not be adopted, it will be proper for the 
United States to have some understanding in regard to the treat- 
ment of their privateers when they shall have occasion to visit the 
ports of those powers which are or may become parties to the declara- 
tion of the Congress at Paris. The United States will upon the 
ground of right and comity, claim for them the same consideration 
to which they are entitled, and which was extended to them under 
the law of nations before the attempted modification of it by that 
Congress. 

As connected with the subject. herein discussed, it is not inappro- 
priate to remark that ‘a due regard to the fair ‘claims of neutrals 
would seem to require some modification, if not an abandonment of 
the doctrine in relation to contraband trade. Nations which pre- 
serve the relations of peace, should not be injuriously affected in 
their commercial intercourse. by those which choose to involve them- 
selves in war, provided the citizens of such peaceful nations do not 
compromise their character as neutrals, by a direct interference with 
the military operations of the belligerents.. The laws of siege and 
blockade, it is believed, afford all the remedies against neutrals that 
the parties to the war can justly claim. Those laws interdict all 
trade with besieged or blockaded places. A further interference 
with the ordinary pursuits of neutrals in no-wise to blame for an 
existing state of hostilities, is contrary to the obvious dictates of 
justice. If this view of the subject could be adopted and practically 
observed by all civilized nations, the right of search which has been 
the source of so much annoyance and of so many injuries to neutral 
commerce, would be restricted to such cases only as justified a suspi- 
cion of an attempt to trade with places actually in a state of siege 
or blockade. 

Humanity and justice demand that the calamities incident to war, 
should be strictly limited to the belligerents themselves, and to 
those who voluntarily take part with them; but neutrals abstain- 
ing in good faith from such complicity ought to be left to pursue 
their ordinary trade with either belligerent, without restrictions in 
respect to the articles entering into it. 
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Though the United States do not propose to embarrass the other 
pending negotiations relative to the rights of neutrals by pressing 
this change in the law of contraband,, they will be ready to give it 
their sanction, whenever there is a prospect of its favorable recep- 
tion by other maritime powers. 

The undersigned avails himself [etc.] W. L. Marcy 


110 
The Secretary of State (Marcy) to the Minister in France (Mason)? 
No. 87 | H WASHINGTON, July 29, 1856. 


Sır: Some of the Powers which were represented in the late Con- 
gress of Plenipotentiaries at Paris have presented to this Govern- 
ment, for its concurrence therein, the principles and propositions 
respecting neutral rights, contained in Protocols 23 and 24. Pur- 
suant to the direction of the President, I have replied to that applica- 
tion on the part of France, by a note addressed to the Count de 
Sartiges, the representative of his Imperial Majesty the Emperor of 
the French, to this Government. With a copy of that reply you are 
herewith furnished. The views of the President on the subject are 
presented in that note. He finds himself unable to agree to the first 
principle in the “ Declaration ”' contained in Protocol N° 23 which 
proposes to abolish privateering, or to the propositions in the Proto- 
col N° 24, which declares the indivisibility of the four principles of 
the declaration, and surrenders the liberty to negotiate in regard 
to neutral rights except on inadmissible conditions. It cannot have 
been the object of the Governments represented in the Congress at 
Paris to obstruct the adoption of principles which all approve and 
are willing to observe, unless they are encumbered by an unrelated 
principle to which some Governments cannot accede without a more 
extended application of it than that which is proposed by the Paris 
Congress. _ 

You are instructed by the President to propose to the Government 
of His Imperial Majesty; to enter into an arrangement for the adher- 
ence of the United States to the four principles of the declaration of 
the Congress, provided the first of them is amended as specified in my 
note to the Count de. Sartiges. Without such amendment, the Presi- 
dent is constrained for many weighty reasons, some of which are stated 
in that note, to decline acceding to the first principle of the “ declara- 


2MS., Instructions, France, vol. xv, pp. 336-339. . 

This instruction was sent, mutatis mutandis, on this date aid on Aug. 5 and 
29 to diplomatic representatives in Latin American countries, and mi European 
countries except, Great Brita. i ; 
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tion”. The President, however, will readily give his assent to the 
remaining three principles. He entertains the hope that the powers 
represented in the Congress at Paris will take early measures to 
release each other from the restrictions imposed by Protocol N° 24. 
He is much encouraged by the recollection that France as well as 
Russia and Prussia has heretofore favored liberal doctrines in 
regard to neutral rights and the freedom of the seas, in the hope that 
these powers will concur in the course suggested in the note addressed 
to Count de Sartiges. 

The solicitude of the President to maintain the most friendly 
relations with the Government of France, makes it also important 
for him to know what will be the treatment of American privateers 
upon the high seas and in French ports, in case the United States 
should unhappily be at war with any other power which has acceded 
to the Declaration. It is not reasonable to expect that they will ever 
forego a resort to privateers in case they become involved in war with 
a commercial State. If such war should happen with a nation which 
has acceded to the Declaration proposed by the Congress at Paris 
will the neutral nations which may have also acceded to it, treat our 
privateers in any respect differently from the manner in which they 
have been heretofore treated by them? Will the privateers of the 
powers which do not become parties to the Declaration receive the 
same immunities in all neutral ports which have been heretofore 
accorded to such privateers? To prevent future misunderstanding, 
it is important that on these points this Government should be 
furnished with the views of the Governments which may have agreed 
to that “ Declaration ” or may accede to it. You are therefore i in- 
structed by the President to make these inquiries of His Imperial 
Majesty’s Government. 

Though the President does not seriously apprehend that the rights 
of the United States in regard to the employment of Privateers will 
be affected directly or indirectly by the new state of things which 
may arise out of the proceedings of the Congress at Paris, yet it 
would be gratifying to him to be assured by the Government of 
France that no new complications in our relations with it are likely 
to spring from those proceedings. He trusts that, so long as France 
is, and he anxiously desires she should ever be, a friendly power, her 
ports will be, as they heretofore have been, a refuge from the dangers 
of the sea and from attack as well for our privateers as for our 
merchant vessels and national ships of war in the event of hostilities 
between any other European * power and this Country. 


I am [etc.] =. W. L. Marcy 
*The word European does not appear on the copy of the instruction sent to 
Latin American countries. 


394 POLICY TOWARD MARITIME COMMERCE IN WAR 


111 
Message of President Pierce to Congress, December 2, 1856+ 


[Extract] 


Soon after the commencement of the late war in Europe this 
Government submitted to the consideration of all maritime nations 
two principles for the security of neutral commerce—one that the 
neutral flag should cover enemies’ goods, except articles contra- 
band of war, and the other that neutral property on board merchant 
vessels of belligerents should be exempt from condemnation, with 
the exception of contraband articles. These were not presented as 
new rules of international law, having been generally claimed by 
neutrals, though not always admitted by belligerents. One of the 
parties to the war (Russia), as well as several neutral powers, 
promptly acceded to these propositions, and the two other princi- 

pal belligerents (Great Britain and France) having consented to 
ae them for the present occasion, a favorable opportunity 
seemed to be presented for obtaining a general recognition of them, 
both in Europe and America. 

But Great Britain and France, in common with most of the States 
of Europe, while forbearing to reject, did not affirmatively act upon 
the overtures of the United States. 

While the question was in this position the representatives of 
Russia, France, Great Britain, Austria, Prussia, Sardinia, and 
Turkey, assembled at Paris, took into consideration the subject of 
maritime rights, and put forth a declaration containing the two 
principles which this Government had submitted nearly two years 
before to the consideration of maritime powers, and adding thereto 
the following propositions: “ Privateering is and remains abolished,” 
and “ Blockades in order to be binding must be effective; that is to 
say, maintained by a force sufficient really to prevent access to the 
coast of the enemy;” and to the declaration thus composed of four 
points, two of which had already been proposed by the United 
States, this Government has been invited to accede by all the powers 
represented at Paris except Great Britain and Turkey. To the last 
of the two additional propositions—that in relation to blockades— 
there can certainly be no objection. It is merely the definition of 
what shall constitute the effectual investment of a blockaded place, 
a definition for which this Government has always contended, claim- 
ing indemnity for losses where a practical violation of the rule thus 
defined has been injurious to our commerce. As to the remaining 
article of the declaration of the conference of Paris, that “ privateer- 


Richardson, Messages and Papers of the Presidents, vol. Vv, pp. 397-417. 
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ing is and remains abolished,” I certainly can not ascribe to the 
powers represented in the conference of Paris any but liberal and 
philanthropic views in the attempt to change the unquestionable rule 
of maritime law in regard to privateering. Their proposition was 
doubtless intended to imply approval of the principle that private 
property upon the ocean, although it might belong to the citizens 
of a belligerent state, should be exempted from capture; and had that 
proposition been so framed as to give full effect to the principle, it 
would have received my ready assent on behalf of the United States. 
But the measure proposed is inadequate to that purpose. It is true 
that if adopted private property upon the ocean would be withdrawn 
from one mode of plunder, but left exposed meanwhile to another 
mode, which could be used with increased effectiveness. The aggres- 
sive capacity of great naval powers would be thereby augmented, 
while the defensive ability of others would be reduced. Though the 
surrender of the means of prosecuting hostilities by. employing 
privateers, as proposed by the conference of Paris, is mutual in 
terms, yet in practical effect it would be the relinquishment of a 
right of little value to one class of states, but of essential importance 
to another and a far larger class. It ought not to have been antici- 
pated that a measure so inadequate to the accomplishment of the 
proposed object and so unequal in its operation would receive the 
assent of all maritime powers. Private property would be still left 
to the depredations of the public armed cruisers. 

I have expressed a readiness on the part of this Government to 
accede to all the principles contained in the declaration of the con- 
ference of Paris provided that the one relating to the abandonment 
of privateering can be so amended as to effect the object for which, 
as is presumed, it was intended—the immunity of private property 
on the ocean from hostile capture. To effect this object, it is pro- 
posed to add to the declaration that “ privateering is and remains 
abolished ” the following amendment: ar 

And that the private property of subjects and citizens of a 
belligerent on the high seas shall be exempt from seizure by the 
public armed vessels of the other. belligerent, except it be 
contraband. 

This amendment has been presented not only to the powers which 
have asked our assent to the declaration to abolish privateering, 
but to all other maritime states. Thus far it has not been rejected 
by any, and is favorably entertained by all which have made any 
communication in reply. | 

Several of the governments regarding with favor the proposition 
of the United States have delayed definitive action upon it only for 
the purpose of consulting with others, parties to the conference of 
Paris. I have the satisfaction of stating, however, that the Emperor 
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of Russia has entirely and explicitly approved of that modification 
and will cooperate in endeavoring to obtain the assent of other 
powers, and that assurances of a similar purport have been received 
in relation to the disposition of the Emperor of the French. . 

The present aspect of this important subject allows us to cherish 
the hope that a principle so humane in its character, so just and 
equal in its operation, so essential to the prosperity of commercial 
nations, and so consonant to the sentiments of this enlightened period 
of the world will command the approbation of all maritime powers, 
and thus be incorporated into the code of international law. 

My views on the subject are more fully set forth in the reply of 
the Secretary of State, a copy of which is herewith transmitted, to 
the communications on the subject made to this Government, especi- 
ally to the communication of France. 


112 
The Secretary of State (Marcy) to the Minister in Great Britain 
: (Dallas)? | 
No. 48 7 © WASHINGTON, January 31, 1857. 


Sir: I have prepared by direction of the President, a draft of a 
Convention to be submitted to all commercial powers in relation to 
maritime law. It embodies, as you will perceive, the “ Declaration ” 
of the Congress of Plentipotentiaries at Paris in the precise terms 
used therein, with the addition of the amendment proposed by this 
Government to the first principle of that declaration. That amend- 
ment is in the very words in which it was announced in my note to 
Count de Sartiges, the French Minister, of the 28 of July last. 
In regard to form, the draft may appear a little incongruous, but 
any considerable change of language used in the declaration and 
proposed amendment might open a discussion which would delay, 
if not embarrass, the negotiation. The propositions made by the 
Congress have already been brought under the consideration of all 
commercial nations, and they have generally formed opinions in 
regard to them. The amendment suggested by this government has 
also become widely known and been much discussed, and it has been 
deemed inexpedient to change any of the terms in which it was at 
first expressed. It must be admitted that the amendment to the 


*MS., Instructions, Great Britain, vol. xvir, pp. 58-60. 
The same, mutatis mutandis, on the same date, to the Minister in France and 
on Feb. 3, 1857, to the Ministers in Austria, Denmark, and Prussia. 
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first principle of the Paris declaration, in the main accomplishes the 
object proposed by the second and third principles of the Declara- 
tion. If it had been intended to reach the object contemplated by 
the amendment when the Declaration was under consideration, the 
proposition, contained in it would doubtless have been presented in 
a form varying from the draft herewith furnished, but the principles 
proposed for adoption would not, as I conceive, have been thereby 
more perspicuously put forth. If the Government of Great Britain 
is willing to concur in these principles, it will not I presume, object 
to the form in which they are embodied in the draft. 

The President has had under consideration the expediency of 
adding another article to the projét, relative to vessels and their 
cargoes which may happen to be in the harbors or territorial waters 
of any enemy on the outbreak of a war. After having concurred in 
the principle which secures immunity to the private property of 
belligerents on the high seas it is not probable that any power will 
attempt to seize and confiscate such property when it shall be found 
in its harbors or littoral waters at the commencement of hostilities. 
The conduct of the Governments of Great Britain and France at the 
opening of the late war with Russia, is an implied pledge that such 
would not be the case. They allowed all Russian Merchant ships in 
their respective harbors when war was declared, to depart with their 
cargoes without molestation. This course would I venture to presume 
be followed by all enlightened nations under similar circumstances. 

Next in importance to the subjects contained in the enclosed draft 
are those which relate to the laws of blockade and articles contra- 
band of war. These, particularly the latter, are embarrassing sub- 
jects and if introduced into the present negotiation, might delay and 
perhaps defeat those embraced in the draft. Having in the close of 
my note to the Count de Sartiges, of the 28t of July last, expressed 
an intention not to embarrass this negotiation with the subjects of 
blockades and contraband articles, the President has not felt at lib- 
erty to include them in the projét. Yet he is very desirous that they 
should have full and prompt consideration, and that the enlightened 
policy which led to the present negotiations should be extended to 
maritime rights in regard to contraband and Blockade. 

With the draft you will receive full powers from the President to 
conclude a Convention pursuant to it. As soon as it is convenient 
after you have received these documents, you will invite the Govern- 
ment of Great Britain to conclude the proposed Convention with the 
United States. 


I am fete.] W. L. Marcy 
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{Enclosure] 
Project of a Treaty Respecting Maritime Law ' 


The United States of America, and animated by a 
common desire to render more intimate the relations of friendship 
and good understanding, now so happily subsisting between them 
and more especially to establish these relations in accordance with 
the present state and progress of civilization have mutually resolved 
to declare by means of a formal convention, the principles of mari- 
time law which the high contracting parties acknowledge as the 
basis of neutral and belligerent rights at sea, and which they agree 
to recognize as permanent and immutable, and to observe between 
themselves and with other powers which shall recognise and observe 
the same towards the parties to this convention. 

For this purpose the President of the United States has conferred 
full powers on and has conferred like powers 
on and said Plenipotentiaries after having exchanged 
their full powers found in good and due form, have concluded and 
signed the following articles: 


ARTICLE I 


The high contracting parties do hereby agree to observe the follow- 
ing principles as immutable rules of Maritime Law 

First: That Privateering is and remains abolished and the private 
property of subjects or citizens of a belligerent on the high seas, shall 
be exempted from seizure by the public armed vessels of the other 
belligerent except it be contraband. 

Second. The Neutral flag covers enemy’s goods with the exception 
of contraband of war. 

Third. Neutral goods with the exception of contraband of War 
are not liable to capture under enemy’s flag. 

Fourth. Blockades, in order to be binding must be effective; that 
is to say maintained by a force sufficient really to prevent access to 
the coast of the enemy 


ArTIcLE IJ 


The High Contracting Parties, do hereby declare that hencefor- 
ward in judging of the rights of citizens and subjects of neutral 
nations, they will observe the principles contained in the foregoing 
article, and be guided by them, and that all nations which shall stipu- 
late by treaty to accede to the aforesaid principles and observe the 
same, shal! enjoy the rights secured thereby as fully as the two 
powers signing this convention. 


? MS., Instructions, Great Britain, vol. XVII. pp. 65-67 
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This Convention shall be ratified by the President of the United 
States by and with the advice and consent of the Senate thereof and 
by and the ratification’s shall be exchanged at 
within fifteen months to be counted from the date of the signature 
hereof or sooner, if possible. 


113 
The Secretary of State (Cass) to the Minister in Great Britain 
(Dallas) | 
No. 60 WasHINGTON, April 3, 1857. 


Sir: With reference to the instructions which have heretofore been 
given to you with a view to a modification of the rules of maritime 
law which were proposed by the conference at Paris, I am directed 
by the President to instruct you to suspend negotiations upon the 
subject until you shall have received further instructions. He has not 
yet had time to examine the questions involved, and he deems it 
necessary to do so before any further steps in the matter are taken. 

I am [etc. ] Lrew® Cass 


114 


Treaty of Peace, Friendship, Commerce, and Navigation between 
the United States and Bolivia, May 13, 1858 ? 


[Articles IX, XV-XX] 


ARTICLE IX 


Whenever the citizens of either of the contracting parties shall be 
forced to seek refuge or asylum in the rivers, ports or dominions of 
the other with their vessels, whether merchant or of war, through 
stress of weather, pursuit of pirates or enemies, they shall be received 
and treated with humanity, giving to them all favor and protection 
for repairing their ships and placing themselves in a situation to 
continue their voyage without obstacles or hinderance of any kind. 
And the provisions of this article shall apply to privateers or private 
vessels of war as well as public, until the two high contracting parties 
may relinquish the right of that mode of warfare, in consideration 
of the general relinquishment of the right of capture of private 
property upon the high seas. 


1 MS., Instructions, Great Britain, vol. xvir, p. 71. 

Also sent, on the same date, to the Minister in France, and on Apr. 7, 1857, 
to the Ministers in Austria and Prussia. 

*Malloy, Treaties, Conventions, ete., vol. 1, pp. 113-125, 
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ARTICLE XV 


It shall be lawful for the citizens of the United States of America, 
and of the Republic of Bolivia, to sail with their ships, with all 
manner of liberty and security, no distinction being made who are 
the proprietors of the merchandises laden thereon, from any port 
to the places of those who now are, or hereafter shall be, at enmity 
with either of the contracting parties. It shall likewise be lawful 
for the citizens aforesaid to sail with their ships and merchandises 
before mentioned, and to trade with the same liberty and security, 
not only from places and ports of those who are enemies of both or 
either party, to the ports of the other, and to neutral places, but also 
from one place belonging to an enemy, to another place belonging 
to an enemy, whether they be under the jurisdiction of one power 
or of several. 

| ArticLe XVI 


The two high contracting parties recognize as permanent and 
immutable the following principles, to wit: 

1st. That free ships make free goods; that is to say, that the 
effects or goods belonging to subjects or citizens of a power or State 
at war are free from capture or confiscation when found on board 
of neutral vessels, with the exception of articles contraband of war. 

2d. That the property of neutrals on board an enemy’s vessel is 
not subject to confiscation, unless the same be contraband of war. 

The like neutrality shall be extended to persons who are on board 
a neutral ship with this effect, that although they may be enemies 
to both or either party, they are not to be taken out of that ship 
unless they are officers or soldiers, and in the actual service of the 
enemies. The contracting parties engage to apply these principles 
to the commerce and navigation of all such powers and States as 
shall consent to adopt them as permanent and immutable. 


ARTICLE XVII 


This liberty of navigation and commerce shall extend to all kinds 
of merchandise, excepting those only which are distinguished by 
the name of contraband of war, and under this name shall be com- 
prehended : Ti 

lst. Cannons, mortars, howitzers, swivels, blunderbusses, muskets, 
fuses, rifles, carbines, pistols, pikes, swords, sabers, lances, spears, 
halberds and granades, bombs, powder, matches, balls, and all other 
things belonging to the use of these arms. 

2d. Bucklers, helmets, breastplates, coats of mail, infantry-belts 
and clothes made up in the form and for a military use. 

3d. Cavalry-belts, and horses, with their furniture. 

4th. And, generally, all kinds of arms, offensive and defensive, and 
instruments of iron, steel, brass and copper, or any other materials 
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manufactured, prepared and formed expressly to make war by sea 
or land. l | 
ArticLte XVIII 

All other merchandises and things not comprehended in the arti- 
cles of contraband explicitly enumerated and classified as above, 
shall be held and considered as free, and subjects of free and lawful 
commerce, so that they may be carried'and transported in the freest 
manner by the citizens of both thé contracting parties, even to places 
belonging to an enemy, excepting only those places which are at that 
time besieged or blockaded; and to avoid all doubt in this partic- 
ular, it is declared that those places or ports only are besieged or 
blockaded which are actually ‘attacked by a belligerent force capable 
of preventing the entry of the neutral. 


Article XIX 


The articles of contraband before enumerated and classified which 
may be found in a vessel bound to an enemy’s port shall be subject to 
detention and confiscation, leaving free the rest of the cargo and the 
ship, that the owners may dispose of them as they see proper. No 
vessel of either of the two nations shall be detained on the high seas 
on account of having on board articles of contraband, whenever the 
master, captain or supercargo of said vessel will deliver. up the arti- 
cles of contraband to the captor, unless the quantity of such articles 
be so great or of so large a bulk that they cannot be received on board 
the capturing ship without great inconvenience;. but in this, as well 
as in all other cases of just detention, the | detained shall be 
sent to the nearest convenient and safe port for trial and judgment 
according to law. 

ArTICLE xx. 


And whereas it frequently happens that vessels sail for a port or 
places belonging to an enemy without knowing that the same is be- 
sieged, blockaded or invested, it is agreed that every vessel so cir- 
cumstanced may be turned away from such port or place, but shall 
not be detained; nor shall any part of her cargo, if not contraband, 
be confiscated, unless, after warning of such blockade or investment, 
from any officer commanding a vessel of the blockading forces, they 
shall again attempt to enter; but she shall be permitted to go to any 
other port or place she shall think proper. Nor shall any vessel of 
either that may have entered into such port before the same was actu- 
ally besieged, blockaded or invested by the other, be restrained from 
quitting such place with her cargo; nor, if found therein after the 
reduction and surrender, shall such vessel or her cargo be liable to 
confiscation, but they shall be restored to the owners thereof, 
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| 115 
The Secretary of State (Cass) to the Minister in France (Mason )* 


WASHINGTON, June 27, 1859. 


Sir: The Government of the United States has learned with much 
concern that a war has broken out in Europe which threatens in its 
progress to involve other powers and to become one of the most 
eventful contests in which modern nations have found themselves 
engaged. The policy of the United States is essentially Pacific, 
and upon the present occasion as heretofore, they will faithfully 
discharge their neutral duties, determined, so far as depends upon 
themselves, to preserve the most amicable relations with the Powers 
engaged in hostilities. This determination will be communicated to 
each of those Powers, and you will make it known to the Govern- 
-= ment of His Imperial Majesty; and in doing so you will take care 
and express the confident expectation of the United States, that their 
rights will be respected by France with equal fidelity. There is 
reason to apprehend, that in the progress of the war questions affect- 
ing the rights of neutral nations upon the ocean may present them- 
selves for consideration, and whose peaceable solution may require 
discretion as well as forbearance. | 

The tendency of modern civilization and improvement is to miti- 
gate the calamities of war; and the progress of opinion has 
introduced important meliorations into the mode of its prosecu- 
tion, especially upon land. But, unfortunately, similar beneficent 
changes have not been admitted into maritime wars, so that the 
code which regulates these contests, yet contains principles of action 
not adapted to the sentiments of the age in which we live. It is 
desirable that by the general consent of Independent Powers, modi- 
fications should be made in these objectionable principles, so as to 
accommodate them to the existing state of things, and also that the 
rights of belligerent nations should be restrained within reasonable 
limits, and defined with due precision. 

This despatch will make known to you the views of this Govern- 
ment concerning these subjects, and it is deemed important that 
they should be communicated to the Powers of Europe, principally 
interested in the weighty questions they involve, and that each of 
those Powers should be requested, not only to codpérate in the effort 
to accomplish this good work, but also, zealously to exert its influ- 
ence with other States to induce them to concur in the proposed 
measure, which appeals by so many grave considerations to the 
feelings and judgment of the age. The various Representatives of 


1 MS., Instructions, France, vol. xv, pp. 426-444, 


DOCUMENTS 403 


the United States to the European nations will, upon all fitting occa- 
sions, explain these views to the Governments to which they are 
accredited, and will invoke their aid towards the attainment of the 
objects indicated; and at the same time they will communicate for 
their information the views entertained by this Country, of those 
points of International Law presented in this letter which the 
United States consider established and entitled to the support of 
all other Powers. , 

You are desired to carry into effect these instructions at the 
Imperial Court of France, and to keep this Department informed, 
from time to time, of the progress and prospects of this attempt to 
restrict the evils of war, and to enlarge and secure the blessings of 
peace. | 

It is obvious, that the Commercial Powers of the world regard 
with no little solicitude the subject of neutral rights, and there is a 
general apprehension that pretensions may be advanced during the 
existing war which may imperil them. And it is equally obvious, 
from the temper of the age, that the present is no safe time to assert 
and enforce pretensions on the part of belligerent Powers, affecting 
the interest of nations at peace, unless such pretensions are clearly 
justified by the law of nations. Although some of the provisions of 
that code have become harsh and unacceptable, yet there is a general 
sense of the duty of submitting to the obligations it imposes. But 
those obligations, to ensure obedience, must depend, not upon doubt- 
ful construction, but upon clearly expressed language, defining with 
reasonable precision the rights and duties of the Independent parties 
in the relations existing between them. It is unfortunate that 
various claims have been advanced and enforced by belligerent 
Powers in the prosecution of wars, for which it would be vain to 
seek any sufficient justification in the law of nations, and this con- 
sideration adds to the importance of some acceptable arrangement, 
by which this source of apprehension may be removed, and all danger 
of collision avoided by clearly defining the rights of the parties in 
all doubtful cases. 

If the belligerent powers should substitute their own views for the 
fair provisions of the general law, the most serious consequences may 
be apprehended. It becomes all prudent governments engaged in 
hostilities to take into consideration the actual condition of public 
sentiment, whenever measures of doubtful character are proposed, 
and satisfy themselves, not only that they are theoretically right, but 
that they are also practically expedient. 

There are three principal subjects, connected with the rights of 
belligerent and neutral Powers, which require the dispassionate con- 
sideration of all governments, desirous of preventing the most seri- 
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ous complications. These relate to the condition of an enemy’s prop- 
erty found on board the vessel, of a friend, and to the system of 
blockades and contraband of war. With respect, to the two last, the 
United States consider it of the utmost importance:that they should 
be so regulated and defined by general consent. as to leave no doubt 
respecting the questions miey .embrace,, when. these call for practical 
adjustment. . 

With respect to the oven of the vessel and cargo. by the flag 
which waves over them, the United States look upon that principle 
as established, and they maintain that belligerent.property on board 
a neutral ship is not liable to. capture; and from existing indications 
they hope to receive the general concurrence of all commercial 
powers in this position. Whatever difference of opinion may have 
heretofore prevailed upon this subject, it is certain that the claim 
forcibly to enter a neutral vessel and to seize the goods found there, 
upon the allegation of: their being the property of an enemy was 
first urged at a period when the passions of. belligerents were Little 
restrained by the dictates of humanity or, religion, and when the 
question how an enemy could be injured, or:rather how his goods 
could be seized, was a much more acceptable object of research, than 
why a friend should be spared.; Almost. from the first attempt to 
incorporate this doctrine into the maritime code of the world it has 
been denounced by eminent. publicists as; fallacious in principle and 
unjust and dangerous in practice... And .the repugnance to it has gone 
on increasing till its advocates have almost disappeared. I believe 
that every: modern commercial nation has practically repudiated it 
by entering into treaty stipulations, either. temporary or permanent, 
providing for its abandonment, and some. of.them as the Baltic 
States, by. the league known as the armed neutrality, and by forcible 
resistance. ,The opposition of Holland. to it has been almost unre- 
mitted. ‘The principal powers. engaged in. the Crimean War, Great 
Britain, France, and Russia, by: formal public declarations avowed 
their adherence to the doctrine of immunity and their determination 
to respect it, France and Russia absolutely and without limitation 
of time, and Great Britain “for the present.”; but for a reason 
equally applicable to all times hereafter, and. which will at all times 
call for similar concurrence. This measure‘ is adopted, says the 
British declaration, “ To preserve the commerce of neutrals from all 
unnecessary obstruction,” &c. | Experience has well shown the justice 
of this designation, and the wisdom of this precautionary arrange- 
ment. No disposition has been manifested, by any of the. States re- 
linquishing this pretension. to resume its exercise, nor is it to be 
expected, that if such an effort were made it would be tamely sub- 
mitted to. -Contested and invidious powers are not to be thus au- 
thoritatively abandoned and then again called into service at the 
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interest or caprice of any nation. The Countries engaged in the 
pending war have adopted a much wiser policy. They hold on to the 
power of the flag to protect both vessel and cargo from all violation, 
and have proclaimed by public declarations their determination to 
respect the principle of exemption so happily established. ' And well 
is it, in the general interest, that this tribute has been rendered to the 
opinions of the age. The stopping of neutral vessels upon the High 
Seas, their forcible entrance, and the overhauling and examination 
of their cargoes, the seizure of their freight at the will of a foreign 
officer, the frequent interruption of their voyages, by compelling 
them to change their destination, in order to seek redress, and above 
all the assumption of jurisidiction by a foreign armed party over 
what has been aptly termed the extension of the territory of an inde- 
pendent state, and with all the abuses which are so prone to accom- 
pany the exercise of unlimited power, where responsibility is re- 
mote—these are indeed serious “obstructions” little likely to be 
submitted to in the present state of the world without a for- 
midable effort to. prevent them. Such pretensions necessarily 
lead to the establishment of a police upon the great highway of 
nations, to the transfer of jurisdiction over its own vessels from the 
country to which it belongs to other Powers who may exercise it for 
their own purposes. Far better would it be to encourage the freést 
system of Commercial intercourse, both in peace and war than to 
encounter the calamities which would be sure at this day to attend 
the attempt to revive this claim to obstruct the trade of the world. 
This government is satisfied that no such design is meditated, and, 
under the circumstances, the United States feel justified in consider- 
ing the freedom of neutral vessels from interruption when carrying 
belligerent property an established principle of intercommunication 
which ought to be respected as such by all commercial nations. — 
But there is another aspect, under which this subject presents 
itself, and which confirms this Government in the resolution it has . 
formed, and in the expectation that other powers will cordially 
concur in its views. By the declaration of the Paris Conference in 
its sitting of April 16, 1856, it was announced, on behalf of all the 
States who might become parties to that act, that “The neutral flag 
covers enemy’s goods with the exception of contraband of war.” 
This mutual agreement protects the property of each of those 
States, when engaged in hostilities from capture on board a ee 
vessel by an enemy a party to the same act. 
_ It is not necessary that a neutral power should have announced 
its adherence to this declaration [of Paris] in order to entitle its 
vessels to the immunity promised: Because the privilege of being 
protected is guaranteed to belligerents coparties to that memorablé 
act, and protects their property from capture wherever it is found 
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on board a vessel belonging to a nation not engaged in hostilities. 
Were it otherwise a very grave question would arise for the consider- 
ation of the Government of the United States. The carrying trade 
is a branch of employment, very important to all neutral commercial 
powers. It is peculiarly so to this Country from the enterprise of 
its citizens and from the facility with which they devote themselves 
to the pursuits of navigation. While conceding the authority of 
belligerent nations to relax the rigid principles of war, so far as 
regards their own rights, and to exempt other powers from penalties, 
which might be enforced, but for such concession, whether this is 
done for a consideration or without it, those neutral nations which 
are prevented from being parties to such an arrangement have a 
right to insist that it shall not necessarily work to their injury. This 
dictate of justice would be palpably violated in the case of the United 
States, should this protecting clause of the Paris conference not en- 
able their vessels, when neutral to shield from capture the property of 
belligerents carried as freight. Such an immunity withheld from this 
country would in fact operate as a premium, granted to other nations, 
and would be almost destructive of that important branch of our na- 
tional industry—the carrying trade. It ought not to be expected 
that this Country would quietly acquiesce in such an invidious dis- 
tinction; and the expectation if indulged, would be sure to be disap- 
pointed. The United States indeed declined to become a party to the 
Paris Conference, though that circumstance does not affect the posi- 
tion they occupy. They did so for the most satisfactory reasons, be- 
cause the propositions were not divisible, and because they were 
required to surrender a mode of maritime warfare peculiarly adapted 
to their condition and pursuits, and essential to their defence upon the 
ocean. It was not that the propositions went too far, but because they 
did not go far enough, that this country felt it to be its duty to with- 
hold its concurrence from the acts of the conference. It concedes, how- 
ever, that while claiming to participate as a neutral Power in this 
exemption, it is bound, when a belligerent Power, to respect the 
same principle, recognizing its general obligation. As far as reason- 
ably practicable the evils of war should be confined to the parties 
engaged in it; and neutral nations have a right to demand, that their 
interests should not be affected, unless, when brought into contact 
with hostile operations fairly adapted to promote the submission of 
an enemy. This just barrier against the passions of nations has 
found little practical favor in the progress of their dissensions, and 
the result has been the introduction of other causes of trouble, which 
it were wise to examine calmly, with a view to avert the serious 
consequences which may be anticipated if no such effort is made. 
The system of blockades, and the doctrine and practice touching 
contraband of wa have been fertile sources of these difficulties, not 
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only in consequence of the vague and contradictory manner in which 
the subjects are considered, as well in judicial decisions, as in received 
treatises by elementary writers upon public law, but also in conse- 
quence of their peculiarly offensive REET and of the irritation 
they are sure to produce. 

Almost infinite have been the a to which these subjects, 
more especially those relating to contraband of war, have given 
rise, and human ingenuity has been exhausted in efforts to reconcile 
the unlimited seizure of neutral property and its appropriation to the 
purposes of the captors, with established general principles, loose as 
they too often are, which, while they recognize certain rights of 
belligerents, impose reasonable restrictions upon their exercise, in 
the expectation, vain, it is too often found, of preventing their abuse. 
But the contest has been an unequal and.a losing one between the 
power of confiscation and appropriation and the prohibition of the 
international code, appealing for its sanctions only to the consciences 
of nations. 

The blockade of an enemy’s coast, in order to prevent all inter- 
course with neutral powers even for the most peaceful purpose, is a 
claim which gains no additional strength by an investigation into the 
foundation on which it rests; and the evils, which have accompanied 
its exercise call for an efficient remedy. The investment of a place 
by sea and land with a view to its reduction, preventing it from re- 
ceiving supplies of men and material necessary for its defence, is a 
legitimate mode of prosecuting hostilities which cannot be reasonably 
objected to, so long as war is recognized as an arbiter of national dis- 
putes. But the blockade of a coast or of Commercial positions along 
it, without any regard to ulterior military operations, and with the 
real design of carrying on a war against trade, and from its very 
nature against the trade of peaceable and friendly powers, instead of 
a war against armed men, is a proceeding which it is difficult to recon- 
cile with reason or with the opinions of modern times. To watch 
every river and creek and harbor upon an ocean frontier, in order to 
seize and confiscate every vessel with its cargo attempting to enter 
or go out,—without any direct effect upon the true objects of war, 
is a mode of conducting hostilities which would find few advocates if 
now first presented for consideration. Unfortunately, however, the 
right to do this has been long recognized by the law of nations, ac- 
companied indeed with precautionary conditions, intended to prevent 
abuse, but which experience has shewn to be lamentably inoperative. 
It is very desirable, therefore, that this constant source of irritation 
in time of war should be guarded against, and the power to interrupt 
all intercourse with extensive regions be limited and precisely de- 
fined; before by a necessary reaction, its exercise is met by an armed 
resistance, 
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There can be no reasonable doubt, but the original theory of 
blockades was in conformity with the views herein suggested, that 
is,—they were considered as military means to reduce invested 
places, and upon this narrow foundation, the immense superstruc- 
ture which now overshadows the commercial intercourse of the 
world has been erected from time to time, by belligerent Powers 
for their own purposes. One of the most eminent jurisconsults of 
this Country, both in character and position, Judge Marshall, when 
Secretary of State, in his instructions dated September 30, [20] 1800, 
to Mr. King, then our Minister at London, lends his high authority 
to this view of the subject. “On principle,” he said, “it might 
well be questioned whether this rule can be applied to a place not 
completely invested by land, as well as by sea. If we examine the 
reasoning on which is founded the right to intercept and confiscate 
supplies designed for a blockaded town, it will be difficult to resist 
the conviction that its extension to towns invested by sea; only, is an 
unjustifiable encroachment on the rights of neutrals.” 

The elementary writers abound with expressions indicating a close 
connection between blockades and sieges. Vattel defines the right 
of a party blockading or besieging a place to treat as an enemy any 
one who attempts to enter such place or to carry any thing to the 
besieged. And Lord Stowell, when speaking of a blockading force, 
as a besieging force, borrowed language which had been thus pre- 
viously used, and which left no doubt of its origin. 

But Lord Stowell has borne yet more direct testimony to the 
correctness of these suggestions. In a case decided by him, he said 
a blockade is “a sort of circumvallation, by which all correspond- 
ence and communication is, as far as ‘human force can effect. it, 
effectually cut off,” &. | 

' It would be difficult for language to express with more precision 
the true character of blockades and the object to which they are 
properly applicable, the reduction of invested places. 

The restriction of blockades to the proper purposes of war would 
remove at once from the field of controversy the vast variety of 
questions with which it is now encumbered, and which are sure to 
present themselves, peaceably or forcibly, as soon aS a maritime 
war breaks ont, 

-© I have no' disposition to undertake even their bare enumeration, 
for it would be a work of labour, ‘beginning at the enquiry, when 
does'a blockade rightfully commence, and ending with an equally 
important and sometimes difficult one, when does it terminate. And 
it would embrace all the intermediate questions which have been 
discussed with wonderful sublety, and by whose aid an immense 
amount of property, belonging to friendly merchants, has been 
transferred from the peaceable owners to the armed captors. Such 
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an enumeration, however, brief tho’ it might be, would exhibit in 
a striking point of view the uncertainty which rests upon this sub- 
ject, and how much the questions that arise depend, not upon well 
established principles but upon the discretion, the will, indeed, of 
the party interested in the extension of the system of confiscation. 
But the principal subject of controversy relates to the extent of the 
force by which a blockade may be-maintained, in order to be lawful. 
The received law of nations requires that the force shall be an ade- 
quate one, and the Paris Conference fortified this requisition, or, 
in other words, gave in their adhesion to it, by incorporating it into 
their declaration. But experience has shewn how inefficient. is 
such an injunction to stay the aggressive spirit of belligerents, 
and the history of paper blockades constitutes a memorable and most 
instructive chapter in the annals of modern warfare. Whole 
Countries have been declared in a state of blockade with as much. 
apparent confidence in the justice of the measure as if their coasts 
could be hermetically closed by a single armed cruiser. If blogk- 
ades were confined to places actually invested this source of dis- 
pute would disappear; for it would be.in the interest of the investing. 
power to support its operations with. a sufficient force, in order to 
bring the enterprize to a speedy termination. 

The doctrine of contraband of war has been another. rofa 
subject of dispute and animosity in the progress of the hostilities 
which have latterly disturbed the tranquillity of the world. It. is 
a rule touching the intercourse of nations, which, even if divested 
of the uncertainty which surrounds it and ° renders, it. a most, 
dangerous instrument of mischief, would still be entitled to no favar- 
able consideration. It should therefore be permitted to do.as little 
injury as may be, to the commerce of the world, and should be 
rigidly confined within the narrowest limits compatible with an hon- 
est belligerent policy; and in the opinion of this Government, those 
limits ought to be made to include only arms and munitions of. war, 
As ‘a means of annoyance, this international prohibition against 
carrying to a Country engaged in hostilities articles useful for mili- 
tary purposes, is practically of little value to its enemy. It found 
its, way into the code of nations, when, the means of supply were 
much more restricted than at present, and before the progress of 
improvement had placed it in the power of almost every nation 
to provide itself with whatever it may want, either for offensive or 
defensive operations. No state will ever be reduced because its: 
enemy may have it in his power to seize and confiscate supplies under 
the name of contraband of war. Unfortunately, if the value of this 
restriction as a means of military annoyance has passed away, it is 
stil] valuable for a different purpose. Blockades .and contraband, 
even when enforced in strict conformity with the law of nations, 
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give to Belligerent Powers the control of a vast amount of property, 
enabling them to convert much of it to their own use. But such a 
guarded exercise of their privileges is a rare event, at almost all 
times; and often the limitations provided by the international law 
are palpably disregarded, and at such periods, there are few of the 
articles of commerce which belligerent Powers do not interfere with, 
even to their seizure and condemnation, under one pretext or another. 
By those means the whole trade of the world is placed in jeopardy, 
and an indisposition to relinquish this formidable power, which it 
may be anticipated will be needed hereafter, probably contributes 
far more to the tenacity with which it is held on to, than the pro- 
fessed purposes to which it owed its introduction into the maritime 
code of nations. These circumstances, indicating the dangers which 
during war beset all the nations not taking part in it, indicate also 
the necessity for their joint concurrence in any reasonable effort to 
preserve the just rights of'the world. ° 

The law of contraband is lamentably vague, and it is hardly pos- 
sible, that an extensive war should prevail upon the ocean, for any 
considerable period, without an attempt on the part of the belliger- 
ents to draw into the class of contraband articles of general con- 
sumption, which in the opinion of neutral powers, are liable to no 
such association, and the day is rapidly coming, if it has not already 
come, when such encroachments will be prevented, at the expense, 
if necessary, of an armed opposition. The signs of the times are not 
to be misunderstood, and ought not to be disregarded. Independ- 
ent of the want of adaptation of this interdict upon the commerce of 
the world to its avowed objects, owing to the improvement in the 
general power of production and supply, there are serious evils, to 
which it is exposed, and which result from the entire neglect of 
precision, of reasonable caution, indeed, in the manner in which the 
subject is treated in the received expositions of the law of nations. 
There is no accepted enumeration of the articles coming within the 
prohibition. And to add to the dangers of collision, the principle 
by which they are to be tested is so loosely defined, that it is prac- 
tically of little use, but to furnish a pretext, when one is wanting, 
to enable parties at war to enlarge the contraband list at their 
pleasure. Some of the later and approved writers upon the law 
of nations, as Hautefeuille, and Ortolan, object to this power of 
extension ad libitum, and the former particularly confines the list 
to objects of first necessity for war, and which are exclusively useful 
in its prosecution, and which can be directly employed for that pur- 
pose without undergoing any change, that is to say, to arms and 
munitions of war. In this absence of specific enumeration, and of 
a clear fixed principle, there is no method provided, by which the 
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disputes, inseparable from this state of things may be amicably 
adjusted, and the evils are therefore so obvious, that able commen- 
tators upon national law have proposed that special treaties be 
formed between nations, whenever practicable, in order to regulate 
these embarrassing questions, and thus obviate in some degree, 
dangers which in war must be always imminent. The United States 
have adopted this policy, and have omitted no favorable opportunity 
of carrying it into effect. They have entered into conventional ar- 
rangements with most of the other independent States of America, 
viz:, with Brazil, Chile, Venezuela, Ecuador, New Granada, Guate- 
mala, San Salvador, Peru, and Mexico, and with some of the prin- 
cipal commercial powers of Europe, for the better regulation of 
these difficult questions; and in all cases it has been their object to 
circumscribe as much as possible the catalogue of prohibited articles, 
and to provide by specific enumeration against the recurrence of 
abuses, which have given so much just cause of complaint. But 
these partial arrangements, though useful as far as they go, are yet 
a very inadequate remedy for the evil, because they establish no 
uniform rule, each treaty prescribing its own regulations, and be- 
cause they apply only to the parties themselves, leaving their rela- 
tions in this respect with other powers, to be governed by the Code, 
which has proved itself so unworthy of confidence. 

The dictum upon which this whole doctrine rests, is, that a neutral 
nation ought not to supply a belligerent Power with articles which 
may serve him in the direct prosecution of hostilities. If this pro- 
hibitory declaration had been confined to arms and munitions of 
war there would have been little difficulty in the fair adjustment of 
the questions which might arise under it. But it presents no such 
tangible limit on the one hand, while on the other, it is conceded 
that it does not embrace various articles, as clothing, and, I may add, 
provisions, which are as essential to the efficiency of the soldier as the 
arms he bears into battle. What, then, must be the effect of any 
article upon warlike operations, to authorize its classification as 
contraband of war, is a question which has provoked as much angry 
discussion as any other with which modern nations have had to deal. 
Besides the difficulty arising out of the want of precision in the 
terms employed, and probably not less out of the absence of any 
generally fixed views, there is yet another, which adds farther to the 
embarrassment, and requires the immediate eoneideranon of the 
parties to the law of nations. 

This question of contraband is a shifting one, as Lord Erskine 
expressed it, embracing new articles from time to time as they become 
applicable to military purposes, when the law shifts to accommodate 
itself to these progressive improvements in the implements or means 
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of destruction. But still the nature of such improvements, and the 
just title of the articles contributing towards them to take their 
places in the list of contraband is a subject of controversy which is 
liable to be followed by the most serious consequences. ‘The discus- 
sion which at this time is going on respecting the military character 
of coal, and whether it is now excluded from general commerce as 
contraband of war is a striking illustration of the tendency to enlarge 
this power of prohibition and seizure, and of the necessity of watch- 
ing its exercise with unabated vigilance. Here is an article, not 
exclusively nor even principally used in war, but which enters into 
general consumption in the arts of peace, to which indeed it is now 
vitally necessary. It has become also important in commercial navi- 
gation. It is a product of nature, with which some regions are 
bountifully supplied, while others are destitute of it, and its trans- 
portation, instead of meeting with impediments, should be aided 
and encouraged. The attempt to enable belligerent nations to pre- 
vent all trade in this most valuable accessary to mechanical power 
has no just claim for support in the law of nations; and the United 
States avow their determination to oppose it so far as their vessels 
are concerned. 

It adds to the complications arising out of the uncertainty in which 
this subject is involved, that there is no common tribunal, empowered 
to decide between the Independent parties when a belligerent nation, 
interested in the measure, undertakes to add a new article to the 
catalogue of contraband, upon the assumption that it has changed 
its character from a peaceable to a warlike one, in consequence of a 
change in the objects to which it may be applied, either by a revo- 
lution in the mode of conducting war, or by improvements in the 
implements used in its prosecution. The pretension of a prerogative 
on the part of sovereigns, whether in peace or war, if, indeed, any 
such exist, to decide these questions, except so far as relates to their 
own subjects, is utterly repudiated by the United States. They claim 
the right to decide for themselves, what is the law of nations, and 
they yield the same privilege to.other Independent. Powers. If posi- 
tions are assumed by other nations which affect injuriously the rights 
of this Country, and which it believes are in contravention of the 
code of International law, its remedy i is well defined, and depends 
‘upon itself... A just deference is due to those diference of opinion 
which may honestly arise in the vast variety of subjects involved in 
the intercourse of nations, and they should be considered in a spirit 
of reasonable forbearance. But that limit HE duty and honor 
_ equally enjoin resistance, ; ee 

‘Tam Tete]. rs ar T n ae A Lewis Cass 
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2 a 116 | 
The Secretary of State (Cass) to the Chargé in France (Calhoun)! 


WASHINGTON, December 31, 1859. 


Sir: The approaching assemblage of the Representatives of sev- 
eral of the Powers of Europe at Paris, in Congress, may afford favor- 
able opportunities to ascertain the prevailing sentiment respecting 
the measures proper to be adopted with a view to limit as well as 
to define more accurately the rights of belligerents and to correct the 
abuses which time has introduced and by which the commerce of neu- 
tral nations is interrupted and seriously injured during war. The 
views of the United States upon this subject have been made known 
to the Commercial States of Europe, and their coöperation in this 
important work has been invoked. The breaking out of the late war 
furnished at once a motive and a proper opportunity for this pro- 
ceeding on our part, but the peace unexpectedly intervened before 
the views of this Government reached our Diplomatic Agents in 
Europe, and; though presented by them as soon as received to the 
respective Governments to which they were accredited, still the then 
existing state of things did not require that immediate action which. 
a general war would have demanded. Our propositions, however, 
have been received with a good deal of favor, though no definite 
arrangement has yet. been:made with any power. But I anticipate 
with great confidence, that they will ere long receive general assent, 
and will become the law of the world. They are so correct in them- 
selves and so much called for by considerations of justice and of the 
general welfare, that this result is almost inevitable, and in the 
mean time, we have reason to believe that this declaration of them 
promulgated as it has been will have a, tendency to direct general 
attention to the subject as well as to lead to its favorable considera- 
tion. 

You will have observed that. there are two different objects 
embraced in my letter to Mr Mason; one is the assertion by this Gov- 
ernment of certain principles which in its opinion make part. of the 
law of nations, and to which therefore it will adhere, and, the other 
is the reference to unjust and injurious proceedings, unnecessarily 
interfering with neutral commerce allowed indeed by existing usage, 
but which ought to be essentially modified or abolished. The former 
class of cases are referred to merely to make known our views and 
intentiens with respect to them, but with no desire or design to ren- 
der our action dependant upon the concurrence of other Powers in 


va 


1 MS., Instructions, France, vol. xv, pp. 455-458, 
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the positions we have assumed. But with respect to the latter, 
the ground we occupy is essentially different. While the injuries 
to which we are subjected are equally injurious and unncessary, 
and while we are desirous of an efficient remedy, yet we do not 
deny that general usage may be urged in their support, and we there- 
fore invoke the concurrent action of all commercial powers in the 
effort to put an end to them. 

We have no intention to take part in the discussion or decision of 
any European Congress upon this or any other question. But so far 
as the measures proposed by such an assemblage may be in accord- 
ance with our views, we shall cheerfully assent to them, and we are 
prepared at all times to enter into a mutual understanding with any 
of the powers disposed to cooperate with us. 

It may be in your power by informal communications with the 
Statesmen convened at Paris essentially to promote this object by 
explaining fully the views of the United States, and the reasons, 
which, in their opinion demand this general movement, in the true 
interests of the commercial World. Your course must be guided by 
a sound discretion, taking advantage of opportunities for conversa- 
tion as they present themselves, rather than seeking them. I should 
be pleased to hear from you on the subject and to learn as definitely 
as possible the views which are entertained of our propositions by 
_ the representatives of the different powers in Paris. I have reason 

to believe, that almost all, if not all the Continental States regard 
this subject as we do tho from various motives no definite action has 
taken place. The provision in the protocol of the Paris Conference 
of April 16 1856 which undertakes to deprive Sovereign States, 
parties to that proceeding of the power “ to enter into any arrange- 
ment with regard to the application of the right of neutrals in time 
ef war,” which does not at the same time recognize the four princi- 
ples laid down by that Conference, has had a tendency to delay the 
desired action of some of the powers. 

That provision was an invidious one and ought not to have been 
adopted, directed as it was principally against the United States but 
the attempt to restrict the rights of Sovereign States to concur in 
proposed meliorations of the laws of nations cannot be successful. 
Our reports from St. Petersburg, and Berlin and Stockholm and 
Lisbon and Naples, the result of free conversations held by our 
Ministers at those places are encouraging, but: from England we 
have received nothing. 

I commit the subject to you asking your attention to it, and desir- 
ous of receiving all the information it may be in your power to 
communicate ae oS me OF Oe 

I am [etc.] Lew Cass 
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Proclamation Regarding the Blockade of Ports of Certain Southern 
States, April 19, 1861° 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA 
A PROCLAMATION 


WuenreEas an insurrection against the Government of the United 
States has broken out in the States of South Carolina, Georgia, 
Alabama, Florida, Mississippi, Louisiana, and Texas, and the laws 
of the United States for the collection of the revenue cannot be 
effectually executed therein conformably to that provision of the 
Constitution which requires duties to be uniform throughout the 
United States: | | 

And whereas a combination of persons engaged in such insurrec- 
tion, have threatened to grant pretended letters of marque to au- 
thorize the bearers thereof to commit assaults on the lives, vessels, 
and property of good citizens of the country lawfully engaged in 
commerce on the high seas and in waters of the United States: 

And whereas an Executive Proclamation has been already issued, 
requiring. the persons engaged in these disorderly proceedings to 
desist therefrom, calling out a militia force for the purpose of re- 
pressing the same, and convening Congress in extraordinary session, 
to deliberate and determine thereon: | | 

Now, therefore, I, Abraham Lincoln, President of the United 
States, with a view to the same purposes before mentioned, and to 
the protection of the public peace, and the lives and property of 
quiet and orderly citizens pursuing their lawful occupations, until 
Congress shall have assembled and deliberated on the said unlawful 
proceedings, or until the same shall have ceased, have further 
deemed it advisable to set on foot a blockade of the ports within 
the States aforesaid, in pursuance of the laws of the United States, 
and of the law of Nations in such case provided. For this purpose 
a competent force will be posted so as to prevent entrance and exit 
of vessels from the ports aforesaid. If, therefore, with a view to 
violate such blockade, a vessel shall approach, or shall attempt to 
leave either [sic] of the said ports, she will be duly warned by the 
Commander of one of the blockading vessels, who will endorse on her 
register the fact and date of such warning, and if the same vessel 
shall again attempt to enter or leave the blockaded port, she will be 
captured and sent to the nearest convenient port, for such proceed- 
ings against her and her cargo as prize, as may be deemed advisable. 


1! MS., Proclamations, 1861-1865, p. 81. 


416 POLICY TOWARD MARITIME COMMERCE IN WAR 


And I hereby proclaim and declare that if any person, under the 
pretended authority of the said States, or under any other pretense, 
shall molest a vessel of the United States, or the persons or cargo 
on board of her, such person will be held amenable to the laws of the 
United States for the prevention and punishment of piracy. 

In witness whereof, I have hereunto set my hand, and caused the 
seal of the United States to be affixed. 

Done at the City of Washington, this aniei day of April, 

in the year of our Lord one thousand eight hundred and 
| [omar sixty-one, and of the Independence of the United Panes 
the Beng ane 
rere Paes: 
By the President: | l 
Wiıam H. Sewar, = 
Secretary of State. 
| | | 118 oe 
The Secretary of State (Seward) to the M inister in. Great Britain 
, (C. E. Adams)! | 


| WASHINGTON, Aprit 24, 1861. 


Sir: The advocates of benevolence and the believers in human 
progress, encouraged by the slow though marked meliorations of the 
barbarities of war which have obtained in modern times, have been, 
as you are well aware, recently engaged with much assiduity in 
endeavoring to effect some modifications of the law of nations in 
regard to the rights of neutrals in maritime war. In the spirit of 
these movements the President of the United States, in the year 
1854, submitted to the several maritime nations two propositions, to 
which he solicited their assent as permanent a of interna- 
tional law, which were as follows : 


1. Free ships make free goods; that i Is to say, that the effects 
or goods belonging to subjects or citizens of a power or State at 
war are free from capture or confiscation when found on board 
‘of neutral eS with’ the a of acies contraband of 
war.: 
2.: That the. property of neutrals on bard: an: ‘enemy ’s vessel 
is not subject to confiscation unless the same be contraband of 
war. 7 l 


Several of the Poan to which ihes propositions were ggb: 


mitted expressed their willinghess to accept’ them, while some others, 
which were in a state of war, intimated: a desire to defer acting 


Pi i Relating ‘to Foreign Affairs (Diplomatic Correspondence), 1861, pp. 


The same, mutatis mutandis, on the same date, to the Ministers in Austria, 
Belgium, Denmark, France, Italy, Prussia, and Russia. 
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thereon until the return of peace should present what they thought 
would be a more auspicious season for such interesting negotiations. 

On the 16th of April, 1856, a congress was in session at Paris. 
It consisted of several maritime powers, represented by their pleni- 
potentiaries, namely, Great Britain, Austria, France, Russia, 
Prussia, Sardinia, and Turkey. That congress having taken up the 
general ‘subject to which allusion has already been made in this let- 
ter, on the day before mentioned, came to an agreement, which they 
adopted in the form of a declaration, to the effect following, namely : 


1. Privateering is and remains abolished. 
2. The neutral flag covers enemy’s goods, : with the exception 
of contraband of war. 
3. Neutral goods, vith the exception of contraband of war, 
= are not liable a capture under enemy’s flag. 
4. Blockades, in order to be binding, must be effective; that 
is to say, maintained by forces sufficient really to prevent: access 
to the coast of the enemy. . . 


The agreement pledged the parties constituting the congress to 
bring the declaration thus made to the knowledge of the States 
which had-not been represented in that body, and to invite them to 
accede to it. The congress, however, at the same time insisted, in 
the first place, that the declaration should be binding only on the 
powers who were or should become parties to it as one whole and 
indivisible compact; and, secondly, that the parties who had agreed, 
and those who should afterwards accede to it, should, after the 
adoption of the same, enter into no arrangement on the application 
of maritime law in time of war without stipulating for a strict 
observance of the four points resolved by the declaration. 

The declaration which I have thus substantially recited of course 
prevented all the powers which became parties to it from accepting 
the two propositions which had been before submitted to the mari- 
time nations by the President of the United States. 

The declaration was, in ‘due time, submitted by the governments 
represented i in the congress : at Paris to the government of the United 
States. 

The President, about the 14th [28¢h?] of July, 1856, made known 
to the States concerned his unwillingness to accede to the declaration. 
In making that announcement on behalf of this government, my 
predecessor, ‘Mr. Marcy, called the attention of those States to the 
following points, namely : 

1st. That the second and third propostos contained in the Paris 
declaration are substantially the same with the two propositions 
which had before been submitted to the maritime States by the 
President. | E pi Eas e a 


4 ` 
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9d. That the Paris declaration, with the conditions annexed, was 
inadmissible by the United States in three respects, namely : Ist. 
That the government of the United States could not give its assent 
to the first proposition contained in the declaration, namely, that 
“ Privateering is and remains abolished,” although it was willing to 
accept it with an amendment which should exempt the private prop- 
erty of individuals, though belonging to belligerent States, from 
seizure or confiscation by national vessels in maritime war. 2d. 
That for this reason the stipulation annexed to the declaration, viz: 
that the propositions must be taken altogether or rejected altogether, 
without modification, could not be allowed. 3d. That the fourth 
condition annexed to the declaration, which provided that the parties 
acceding to it should enter into no negotiation for any modifications 
of the law of maritime war with nations which should not contain 
the four points contained in the Paris declaration, seemed incon- 
sistent with a proper regard to the national sovereignty of the 
United States. 

On the 29th of July, 1856, Mr. Mason, then minister of the United 
States at Paris, was instructed by the President to propose to the 
government of France to enter into an arrangement for its adherence, 
with the United States, to the four principles of the declaration of 
the congress of Paris, provided the first of them should be amended 
as specified in Mr. Marcy’s note to the Count de Sartiges on the 
28th of July, 1856. Mr. Mason accordingly brought the subject to 
the notice of the imperial government of France, which was dis- 
posed to entertain the matter favorably, but which failed to com- 
municate its decision on the subject to him. Similar instructions 
regarding the matter were addressed by this department to Mr. 
Dallas, our minister at London, on the 31st day of January, 1857; 
but the proposition above referred to had not been directly pre- 
sented to the British government by him when the administration 
of this government by Franklin Pierce, during whose term these 
proceedings occurred, came td an end, on the 3d of March, 1857, 
and was succeeded by that of James Buchanan, who directed the 
negotiations to be arrested for the purpose of enabling him to ex- 
amine the questions involved, and they have ever since remained in 
that state of suspension. 

The President of the United States has now taken the subject 
into consideration, and he is prepared to communicate his views 
upon it, with a disposition to bring the negotiation to a speedy and 
satisfactory conclusion. 

For that purpose you are hereby instructed to seek an early op- 
portunity to call the attention of her Majesty’s government to the 
subject, and to ascertain whether it is disposed to enter into nego- 
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tiations for the accession of the government of the United States to 
the declaration of the Paris congress, with the conditions annexed by 
that body to the same; and if you shall find that government so 
disposed, you will then enter into a convention to that effect, sub- 
stantially in the form of a project for that purpose herewith trans- 
mitted to you; the convention to take effect from the time when the 
due ratifications of the same shall have been exchanged. It is pre- 
sumed that you will need no special explanation of the sentiments of 
the President on this subject for the purpose of conducting the 
necessary conferences with the government to which you are accred- 
ited. Its assent is expected on the ground that the proposition is 
accepted at its suggestion, and in the form it has preferred. For 
your own information it will be sufficient to say that the President 
adheres to the opinion expressed by my predecessor, Mr. Marcy, 
that it would be eminently desirable for the good of all nations that 
the property and effects of private individuals, not contraband, 
should be exempt from seizure and confiscation by national vessels 
in maritime war. If the time and circumstances were propitious to 
a prosecution of the negotiation with that object in view, he would 
direct that it should be assiduously pursued. But the right season 
seems to have passed, at least for the present. Europe seems once 
more on the verge of quite general wars. On the other hand, a 
portion of the American people have raised the standard of insur- 
rection, and proclaimed a provisional government, and, through their 
organs, have taken the bad resolution to invite privateers to prey 
upon the peaceful commerce of the United States. 

Prudence and humanity combine in persuading the President, 
under the circumstances, that it is wise to secure the lesser good 
offered by the Paris congress, without waiting indefinitely in hope to 
obtain the greater one offered to the maritime nations by the Presi- 
dent of the United States, 

I am [etc.] WiırLiam H. SEWARD 


{ Enclosure—Extract] 


Draft Convention Regarding the Rights of Belligerents and Neutrals 
in Time of War, between the United States and Great Britain 


ARTICLE I 
1. Privateering is and remains abolished. 2. The neutral flag 
covers enemy’s goods, with the exception of contraband of war. 
3. Neutral goods, with the exception of contraband of war, are not 
liable to capture under enemy’s flag. 4. Blockades in order to be 


binding, must be effective; that is to say, maintained by a force 
sufficient really to prevent access to the coast of the enemy. 
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Proclamation Regarding the Blockade of Ports of the States of 
Virginia and North Carolina, April 27, 1861 * 


By THE PRESIDENT OF THE UNITED STATES 
A PROCLAMATION 


 WnaerRetas, for the reasons assigned in my Proclamation of the 
19th. instant, a blockade of the ports of the States of South Caro- 
lina, Georgia, Florida, Alabama, Louisiana, Mississippi and Texas, 
was ordered to be established: 

Anp’ Wuereas, since that date public property of the United 
States has been seized, the collection of the revenue obstructed, and 
duly commissioned officers of the United States while engaged in 
executing the orders of their superiors have been arrested and held 
in custody as prisoners or have been impeded in the discharge of 
their official duties without due legal process, by persons claiming 
to act under authorities of the States of Virginia and North Caro- 
lina, an efficient blockade of the ports of those States ya also be 
established. 

In witness whereof, I have hereunto set my hand, and caiised the 
seal of the United States to be affixed. 

Done at the City of Washington, this twenty-seventh day of April, 

in the year of our Lord one thousand eight hundred and 

[ska] sixty one, and of the Independence of the United States 

the eighty-fifth, : 
| ‘A praHAM LINCOLN 
By the President: 
Wirum H. Sewarp, 
Secretary of State. 
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The Secretary of the Navy (Welles) to the Appointed Commander 
‘of ie Coast Bloakadmg: Squadron (Stringham)? 


Navy DEPARTMENT, M ay 1, 1861. 


Sir: The President, by proclamation of 19th April, 1861, ordered 
a blockade of the ports within the States of South Carolina, Georgia, 
Alabama, Florida, Mississippi, Louisiana, and Texas; and by a sup- 
plemental proclamation of the 27th April, 1861, he extends the block- 
ade so as to include the ‘ports of a and, North Carolina. In 


| E 


1 MS., Proclamations, 1861-1865, p. 8 ee 
2H. Doc. 60° (Naval War: Records; Ta I; sol a Sth. Gone: i dat Sess., 
pp. 621-622. 
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pursuance of the laws of the United States and of the law of nations, 
in such cases provided, it becomes necessary that a competent force 
be posted so as to prevent the éntrance and exit of vessels from the 
ports aforesaid. 

With this view you will establish and enforce a blockade at each 
and all of the ports in the States enumerated east of Key West, and a 
sufficient disposable force will be placed under the command of your- 
self that you may carry these orders into effect. On you will devolve 
the duty of blockading all the ports east of Key West. 

You will duly notify neutrals of the declaration of blockade, and 
give to it all the publicity in your power. The blockade must be 
strict and absolute, and only public armed vessels of foreign powers 
should be permitted to enter the ports which are placed in a state 
of blockade. To neutral or foreign vessels that are already: in the 
ports, you will allow a reasonable number of days to leave them. 
The country relies upon your command, with the squadron of the 
Gulf, to make this blockade effectual, so as to close all the ports of 
the States above named, protect our commerce from the depreda- 
tions of privateers, and contribute by your activity and vigilance to 
the speedy suppression of the insurrectionary movements and the 
adjustment of the present unhappy. difficulties. 

It will not be improper to state to you that a lawful maritime 
blockade requires the actual presence of an adequate force stationed 
at the entrance of the port sufficiently near to prevent communication. 
The only exception to this rule which requires the actual presence of 
an adequate force to constitute a lawful blockade arises out of the 
circumstance of the occasional temporary absence of the blockading 
squadron, produced by accident, as in the case of.a storm, which does 
not suspend the legal operation of a blockade. The law considers 
an attempt to take advantage of such an accidental removal a fraud- 
ulent attempt to break the blockade. 

You will permit no neutral or foreign vessel proceeding comand 
the entrance of a blockaded port to be captured or detained if she 
shall not have previously received from one of the blockading squad- 
ron a special notification of the existence of the blockade. This noti- 
fication must be inserted in writing on the muster roll of the neutral 
vessel by the cruiser which meets her; and it should contain the an- 
nouncement, together with statements of the day and the latitude in 
which it was made. 

The United States have at all times Hanana these principles 
on the subject of blockade, and you will take care not to attempt the 
application of penalties for a breach of blockade except in cases 
where your right-is justified by these rules. = 

I am [etc. ] G.: Woa 
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[The two following communications of the British Minister at 
Washington, printed as annexes to this document, contain reports of 
American statements regarding the blockade. | 


[Annex 1] 


The British Minister in the United States (Lyons) to the British 
Secretary of State for Foreign Affairs (Russell)? 


Wasuineton, May 2, 1861. 


My Lorn: I have the honour to inclose a copy of the note by which 
I acknowledged the receipt of Mr. Seward’s note of the 27th ultimo, 
announcing the intention of this Government to set on foot a block- 
ade of the Southern ports. I was careful so to word my note as to 
show that I accepted Mr. Seward’s communication as an announce- 
ment of an intention to set on foot a blockade, not as a notification of 
the actual commencement of one. I believe that most of my col- 
leagues made answers in the same sense. 

I have the honour to transmit to your Lordship copies of the Presi- 
dent’s Proclamation, announcing the extension of the blockade to the 
ports of Virginia, and North Carolina, which have been sent to me 
in a blank cover from the State Department. 

I have made it my business, since the entrance of the present 
Administration into office nearly two months ago, to endeavour to 
ascertain precisely their intentions with regard to the commerce of 
foreign nations with the States which have withdrawn from the 
Union. Up to the day before the blockade was announced, the Gov- 
ernment had not itself come to any decision on the subject. Nor 
did I think it expedient to press it to make any declaration so long 
as the commercial operations of British merchants and British ves- 
sels in the seceded States were carried on without hindrance and 
without inconvenience. But since the blockade has been proclaimed, 
I have thought myself entitled to ask with persistence for definite 
information respecting the mode in which it is to be carried into 
effect. I had in particular a long conversation on the subject with 
Mr. Seward, in presence of the Chief Clerk of the State Depart- 
ment, on the 29th ultimo. I had prepared Mr. Seward for the inter- 
view by suggesting to him, through the Under-Secretary of State, 
the advisableness of diminishing the disagreeable impression which 
the announcement of the blockade would make abroad, by giving, 
as soon as possible, definite assurances that it would be carried on 
with a liberal consideration for the interests of foreign | nations. 


1 Correspondence with the United States’ Government Respecting Blockede, 
Parlimentary Paper, United States, 1861, pp. 2-4. 
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So far as assurances in general terms go, nothing could be more 
satisfactory than Mr. Seward’s language. I did not, however, suc- 
ceed in obtaining at the time as definite a declaration of the rules 
which would be observed as I had hoped. 

The principal point to which I drew Mr. Seward’s attention was 
the extreme vagueness of the information which was given to us. 
I referred him to the notifications of blockades made by Great Britain 
during the late war with Russia, and pointed out to him the care and 
precision with which every particular was stated in them. I asked 
whether it was intended to issue similar notices for each Southern 
port as soon as the actual blockade of it should commence. 

The reply which I received was, that the practice of the United 
States was not to issue such notices, but to notify the blockade 
individually to each vessel approaching the blockaded port, and to 
inscribe a memorandum of the notice having been given on the ship’s 
papers. No vessel was liable to seizure which had not been indi- 
vidually warned. This plan had, I was assured, been found to be 
in practice the most convenient and the fairest to all parties. The 
fact of there being blockading ships present to give the warning 
was the best notice and best proof that the port was actually and 
effectually blockaded. 

The principal objection to the plan appeared to me to be that it 
might in some cases expose foreign vessels to the loss and incon- 
venience of making a useless voyage, which a more general and public 
announcement of the blockade would have prevented. 

I observed to Mr. Seward that the limits of the blockade which it 
was intended to establish were not clearly stated. It was not easy 
to understand exactly to what extent of coast the expression “the 
ports within” the States mentioned was applicable. Mr. Seward 
said that it was intended to blockade the whole coast from Chesa- 
peake Bay to the mouth of the Rio Grande. I observed to him that 
the extent of the coast between these two points was, I supposed, 
about 3,000 miles. Surely the United States had not a naval force 
sufficient to establish an effective blockade of such a length of coast. 
Mr. Seward, however, maintained that the whole would be block- 
aded, and blockaded effecti rely. 

I may perhaps be allowed to refer your Lordship to a clear decla- 
ration of the principles of the United States on such matters which 
is contained in a note from Mr. Buchanan dated 29th December, 


- 1846, and transmitted to the Foreign Office in Sir Richard Paken- 
ham’s despatch of the same date. 


Mr. Seward assured me that all foreign vessels already in port 
when the blockade should be set on foot would be allowed to come 


1 Document 97, p. 365. 
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out with their cargoes. I asked whether they would be allowed to 
come out with cargoes shipped after the blockade was actually 
established. Mr. Seward did not speak positively on this point; 

what he said, seemed to imply that the time at which the cargo was 
shipped would not be inquired into. I said that I supposed it was 
clearly understood that foreign ships coming out of blockaded. ports 
in which there were no United States’ Customs authorities would 
not be interfered with by the blockading squadron on the plea of 
their being without clearances or other papers required by the 
Revenue laws. 

Mr. Seward said that it was the bona fide intention of the Govern- 
ment to allow foreign vessels already in port when the blockade 
was established to depart without molestation. 

He did not say that any particular term would be fixed after the 
expiration of which foreign vessels would no longer be allowed to 
quit blockaded ports. 

He did not repeat to me the assurance he | gave some time ago to 
one of my colleagues that vessels arriving without a knowledge of 
the blockade would be allowed to go into a blockaded port and come 
Gut again. | 

Nor did he say anything of the intention, which he expressed to 
another of my colleagues, of proposing to the Legislature that the 
United States should adhere to the Declaration of the Congress of 
Paris on Maritime law. 

On my pressing Mr. Seward to give me, ‘either in n writing, or at 
all events by a formal verbal announcement, some definite informa- 
tion for the guidance of British merchant-vessels, he promised to 
send me a copy of the instructions issued to the officers of the block- 
ading squadron, and said he was confident I should find them per- 
fectly satisfactory. He was good enough to add, that if in any indi- 
vidual cases the rules of the blockade should bear. hardly on British 
vessels, he should be ready to consider the equity of the matter, and 
to receive favourably any representations which I might make on 
behalf of the interests of British subjects. 

Mr. Seward has not yet sent me the :copy of the instructions. I 
reminded him, however, yesterday of his promise, and I hope that 
he will enable me to transmit a copy to your Lordship by the British 
packet which will leave New York on the 8th instant. 

I have [etc. | 


P.S.—Since I closed this T E I have seen in an unofficial 
newspaper of this morning’s date, a notice concerning the blockade 
of the ports of Virginia, a copy of which I have just time to inclose. 
I am unable to procure a second copy. 


Lyons 


Ci 
EI e e 


a 


DOCUMENTS © 425 


| [Annex 2] 


The British Minister in the United States (Lyons) to the British 
Secretary of State for Foreign Affairs (Russell) | 


(Extract.) 7 Wasuineton, May 4, 1861. 


In my despatch of the 2nd instant I had the honour to report to 
your Lordship that Mr. Seward had promised, on the 29th ultimo, to 
send me a copy of the instructions issued to the officers of the squad- 
ron to be employed in blockading the Southern ports. 

I took measures, this morning, to remind Mr. Seward privately 
of this promise; in return, I received the following communication 
from the State Department: ?— 


The Secretary of the Navy has furnished us with a copy of his 
instructions about the blockade, but as we have not been able to find 
à precedent for communicating them to the Ministers of foreign 
Governments, you must not expect a copy at present. You 
may, however, be thus informally assured that the blockade will be 
conducted as strictly, according to the recognized rules of public 
law, and with as much liberality towards neutrals, as any blockade 
ever was by a belligerent. 


Upon this, I caused Mr. Buchanan’s note to Mr. Pakenham of the 
29th of December, 1846, to be pointed out to Mr. Seward as supply- 
ing a precedent for the confidential communication of mstruchons 
concerning a blockade. 

The following was written to me in answer : ?— 


I have shown Mr. Seward the precedent to which you refer, but he 
does not think it would justify him in furnishing a copy of the in- 
structions; for, if given to one, they must be given ‘to all, which might 
lead to their inconvenient publicity. The blockade, however, will be 
in strict conformity to the principles mentioned by Mr. Buchanan. 
The Proclamation is mere notice of an intention to carry it into ef- 
fect, and the existence of the blockade will be made known in proper 
form by the blockading vessels. 


: I had, of course, no other right to ask Mr. Seward for a copy of the 
instructions than that which he had given me by promising to send 
me one, in order to remove any unfavourable impression which might 
be made in Europe by the vagueness of the information given by the 
United States’ Government. 

I have the honour to transmit to your Lordship copies of a note 
addressed by Mr. Seward to the Spanish Minister here; and of an 
article inserted in the Washington: newspaper, which is regarded as 
the organ of the Administration. These documents appear to con- 
tain all the positive information which has hitherto been elicited con- 
cerning the mode in which the blockade will be conducted. 

* Correspondence with the United States’ Government Respecting Blockade. 


Parliamentary Paper, United States, 1861, p. 6. 
* Not found in Department files. 
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I have been informed, but not directly or officially, that in no case 
will less than fifteen days from the effective establishment of the 
blockade at each point be allowed for merchant-vessels already in 
port to take their departure; and that the effective blockade of the 
mouths of the Mississippi will not be begun until the 25th of this 
month. 

[No signature indicated] 


121 
The Secretary of State (Seward) to the Minister in Great Britain 
(C. F. Adams)? 
No. 10 WasHineton, May 21, 1861. 


Sir: This government considers that our relations in Europe have 
reached a crisis, in which it is necessary for it to take a decided 
stand, on which not only its immediate measures, but its ultimate and 
permanent policy can be determined and defined. At the same time 
it neither means to menace Great Britain nor to wound the suscep- 
tibilities of that or any other European nation. That policy is 
developed in this paper. 

The paper itself is not to be read or shown to the British secretary 
of state, nor are any of its positions to be prematurely, unnecessarily, 
or indiscreetly made known. But its spirit will be your guide. You 
will keep back nothing when the time arrives for its being said with 
dignity, propriety, and effect, and you will all the while be careful 
to say nothing that will be incongruous or inconsistent with the 
views which it contains. 


As to the blockade, you will say that by our own laws and the 
laws of nature, and the laws of nations, this government has a clear 
right to suppress insurrection. An exclusion of commerce from 
national ports which have been seized by insurgents, in the equitable 
form of blockade, is a proper means to that end. You will not insist 
that our blockade is to be respected, if it be not maintained by a com- 
petent force; but passing by that question as not now a practical or 
at least an urgent one, you will add that the blockade is now, and 
it will continue to be, so maintained, and therefore we expect it to 
be respected by Great Britain. You will add that we have already 
revoked the exequatur of a Russian consul who had enlisted in the 
military service of the insurgents, and we shall dismiss or demand 
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the recall of every foreign agent, consular or diplomatic, who shall 
either disobey the federal laws or disown the federal authority. 


As to the treatment of privateers in the insurgent service, you 
will say that this is a question exclusively our own. We treat them 
as pirates. They are our own citizens, or persons employed by our 
citizens, preying on the commerce of our country. If Great Britain 
shall choose to recognize them as lawful belligerents, and give them 
shelter from our pursuit and punishment, the laws of nations afford 
an adequate and proper remedy. 

Happily, however, her Britannic Majesty’ S zovetnmieni can avoid 
all these difficulties. It invited us in 1856 to accede to the declara- 
tion of the congress of Paris, of which body Great Britain was her- 
self a member, abolishing privateering everywhere in all cases and 
forever. You already have our authority to propose to her our ac- 
cession to that declaration.: If she refuse it, it can only be because 
she is willing to become the patron of privateering when aimed at 
vur devastation. 


I am fete. | | Witt1am H. Sewarp 


| 122 
The Secretary of State (Seward) to the British Minister (Lyons)? 


WASHINGTON, May 27, 1861. 


My Lorn: I have the honor to acknowledge the receipt of your 
Lordship’s note of the 22nd instant. Having first submitted the 
same to the Secretary of the Navy for the purpose of obtaining in- 
formation concerning the facts which it presents, I proceed to 
unswer it. 

‘I'he intention of the Government of the United States is to exclude 
all commerce, as well its own as that of foreign nations, from the 
ports of certain States which ure in an insurrectionary condition, 
with a view to suppress the insurrection and establish the authority 
of the Federal Government. 

The equitable form of a blockade was adopted for that purpose, 
due notice of this purpose was given by the proclamation of the 
President, the blockade as to the port of Charleston was carried 
into effect on the 11th day of this month, the United States Ship of 
War Niagara having taken her position there and enforced the 
blockade. 


* MS., Notes to Great Britain, vol. VIII, pp. 429-431. 
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‘The blockade of the port of Charleston has been neither aban- 
doned, relinquished, nor remitted, as the letter of Her Britannic 
Majesty’s Consul would lead you to infer. 

We are informed that the Niagara was replaced by the Steamer 
Harriet Lane but that owing to some accident, the latter vessel failed 
to reach the Station as ordered, until a day or two after the Niagara 
had left. l 

I forbear from discussing the effect of the absence of the blockad- 
ing force upon any vessel that might have entered or departed from 
the port of Charleston during that brief time. Your note does not 
submit any such case as having actually occurred. I hasten, how- 
ever, to express the dissent of this Government from the position 
which seems to be assumed in your note that that temporary absence 
impairs the blockade and renders necessary a new notice of its exist- 
ence. This Government holds that the blockade took effect at 
Charleston on the 11th day of this month, and that it will continually 
be in effect until notice of its relinquishment shall be given by 
proclamation of the President of the United States. It is intended 
and expected that the blockade will be constantly and vigorously 
maintained. If any failure in that respect shall occur to the preju- 
dice of any party or nation, its representations to that effect will 
be promptly considered. 

I avail [etc.] Witit1am H. SEWARD 


123 
The Secretary of State (Seward) to the Prussian Minister (Gerolt)* 


=- Wasurneton, July 16, 1861. 


The undersigned, Secretary of State of the United States, has the 
honor of acknowledging the receipt of a copy of a letter of instruc- 
tion, under the date of the 13th of June, from Baron Schleinitz, the 
minister of foreign affairs of his Majesty the King of Prussia, to 
Baron Gerolt, his Majesty’s envoy extraordinary and minister pleni- 
potentiary to the United States, which Baron Gerolt has submitted 
for perusal to the undersigned. 

Baron Gerolt, in pursuance of this instruction, has referred to 
doubts said to prevail in Europe about the treatment to which neu- 
tral shipping may be subjected during the continuance of the in- 
ternal disturbance now existing in the United States, and has re- 
quested from the undersigned an explanation of the views of this 
government thereupon. : 


1 Papers Relating to Foreign Affairs (Diplomatic Correspondence), 1861, 
pp. 28-29. 
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Baron Schleinitz, in this communication, has remarked that it 
would certainly be most desirable for Prussia that this government 
should embrace this occasion to announce its adhesion to the cele- 
brated declaration of Paris. But that if this could not be attained, 
then, for the present, the government of Prussia would urge that an 
exposition might be made to be obligatory during the present in- 
testine disturbances in the United States, in regard to the application 
generally of the second and third i pigs of the Paris declaration 
to neutral shipping. , 

. The second principle of the Paris declaration is, that the neutral 
flag covers the enemy's goods, not contraband of war. 

~The third principle is, that the goods, not contraband of war, of a 
neutral found on board an enemy’s vessel are exempt from con- 
fiscation. 

The undersigned has the pleasure of informing Baron Gerolt, 
by authority of the President of the United States, that the govern- 
ment cheerfully declares its assent to these Brine ples in the present 
case, and to continue until the insurrection which now unhappily 
exists in the United States shall have come to an end, and they will 
be fully observed by this government in its relations with Prussia. 

But the undersigned would be doing injustice to this government 
if he should omit tc.add, by way of explanation, that so long ago 
as the 24th of April last he transmitted ample instructions.and powers 
to Mr. Judd, the then newly appointed Minister of the United States 
to Berlin, authorizing him to enter into a treaty (subject. to the con- 
sent of the Senate cf the United States) with the kingdom of 
Prussia for the adhesion of this government to the declaration of the 
congress at Paris. Similar instructions and powers were given to all 
the ministers appointed to conduct: diplomatic intercourse with all 
existing maritime powers. This government. in these instructions 
declared its continued desire and preference for the amendment of 
the Paris declaration proposed by. this government in 1856, to the. 
effect that the private or individual property of non-combatants, 
whether belonging tc belligerent States or not, should be exempted 
from confiscation in maritime war.: But recurring to the previous 
failure to secure the adoption of that amendment, this government 
instructed its mmistcrs, if they should find it necessary, to waive it 
for the present, and to negotiate our adhesion to the declaration pure 
and simple. 

. The delay of. Mr, J add i in his. re for Berlini is probably the 
cause why this proposition was not made by him to the Prussian 
government previous to the date of the instruction given by Baron 
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Schleinitz to Baron Gerolt, which formed the occasion of the present 
note. 

This government having thus practically anticipated the wishes 
of the Prussian government, the undersigned has, of course, been the 
more at liberty to accede to those wishes in the more limited extent 
in which they are expressed by Baron Schleinitz. 

The undersigned at the same time holds himself none the less 
bound to proceed with a view to a more ample and more formal 
establishment of the benign principles of maritime war in regard 
to neutral commerce as indicated in the instructions given to Mr. 
Judd. | 

Of course the undersigned will be understood as not qualifying 
or modifying by this communication the right of the United States 
to close any of the national ports which have already fallen or 
which may fall into the hands of the insurgents, either directly 
or in the lenient and equitable form of the blockade which is now 
in full force. | 

The undersigned cannot close this communication without ex- 
pressing to Baron Gerolt the great satisfaction with which this 
government has learned through the communication now acknowl- 
edged, that his Majesty the King of Prussia faithfully adheres to 
the existing treaties between the two countries, and fulfils, with- 
out question or reservation, all their obligations. This announce- 
ment is accompanied by assurances of good feeling and good will 
that will not fail, under the peculiar circumstances of the times, to 
make a deep and lasting impression on the government and the 
people of the United States, and to perpetuate the friendship that 
for near a century has existed between the two countries to the great 
advantage and lasting honor of both. 

Baron Gerolt may be assured that the government and the people 
of the United States have deliberately and carefully surveyed the 
. unhappy disturbance of their social condition which has caused 
so much anxiety to all friendly commercial nations, and have 
adopted the necessary means for its speedy and complete removal, 
so that they expect to be able to prosecute their accustomed career 
of enterprise, and, while fulfilling all the national obligations, to 
co-operate with enlightened nations engaged, like Prussia, in enlarg- 
ing and increasing the sway of commerce, and in promoting and 
advancing the high interests of civilization and humanity. 

The undersigned offers to Baron Gerolt renewed assurances [etc.] 

Wum H. Sewarp 
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The Secretary of State (Seward) to the Austrian Minister 
| Resident (Hiilsemann)' 


WASHINGTON, August 22, 1861. 


The undersigned, the Secretary of State of the United States, has 
the honor to acknowledge the receipt of a communication from Mr. 
Hiilsemann, minister resident of his imperial royal Majesty the Em- 
peror of Austria, bearing date 7th August, instant. Mr. Hiilse- 
mann’s letter is accompanied by an instruction sent to him by Count 
Rechberg, the Austrian minister for foreign affairs, calling for 
information on the subject. of the views of this government 
concerning the rights of neutrals in maritime war. Count Rechberg 

expresses a hope that the government of the United States will give 
assurances that it adopts and will apply the 2d, 3d, and 4th principles 
of the declaration of Paris, viz: 


2. The neutral flag covers enemy’s goods, with the exception 
of contraband of war. 

3. Neutral goods, with the exception of contraband of war, 
are not liable to capture under enemy’s flag. 

4, Blockades, in order to be binding, must be effective; that 
is to say, maintained by a force sufficient really to prevent access 
to the coast of the enemy. l 


The undersigned has great pleasure in assuring Mr. Hülsemann 
that this government does adopt, and that it will apply the principles 
thus recited and set forth, and that its liberal views in this respect 
have not only been long held, but they would have been formally 
communicated to the Austrian government several months ago but 
for the delay which has unavoidably occurred in the arrival of a 
newly appointed minister plenipotentiary at Vienna. 

Of course the principles referred to are understood by the United 
States as not compromitting their right to close any of their own 
ports for the purpose of suppressing the existing insurrection in 
certain of the States, either directly or in the more lenient and 
equitable form of blockade which has already for some time been 
established. 

Mr. Motley, who proceeds immediately to Vienna as envoy 
extraordinary and minister plenipotentiary of the United States, 
will be directly advised of this communication, while he will be 
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charged with more ample instrictions on the general subject 
involved. 


The undersigned avails himself {ete. ] | Wim H. Seward 
125 Ee 
The SEET of State (Seward) to the Minister in Great Britain 
(C. F. Adams)? 
Np ra | [Extract] 
No. 88 | vo oS s NANON, Sesten 7, 1861. 


S: I have received your despatch of August 23, number 32. It 
is accompanied by a ñote which was addressed to you by Lord Russell 
on the 19th of the same month, and a paper containing the form of 
an official declaration: which he proposes to make on the part of her 
Majesty on the occasion of affixing his signature to the projected 
convention between the United States and Great Britain for the 
accession of the former power to the articles of the declaration of 
the congress of Paris for the melioration of the rigor of international 
law in regard to neutrals in maritime war. The instrument thus sub- 
mitted to us by Lord Russell is in the following words: 


“ Draft of declaration.—In affixing his signature to the convention 
of this day, between her Majesty the Queen of Great Britain and 
Ireland and the United States of America, the Earl Russell declares, 
by order of her Majesty, that her Majesty does not intend thereby 
to undertake ny engagement which shall have any bearing, direct or 
E on the internal differenees now provers in tie United 

tates 


Lord Russell, in his note to oe explains the object of the instru- 
ment by saying that it is intended to prevent any misconception as 
to the nature of the engagement to be taken by her Majesty. 

You have judged very rightly in considering this proceeding, on 
the part of the British government, as one so grave and so novel 
in its character as to render further action on your part in regard 
to the projected convention inadmissiblé until you shall have _— 
instructions from this department. 

Long before the present communication can reach’ you, ‘my in- 
structions of August 17, No. 61; will have come to your hands. 
That paper directed you to ask Lord Russell to explain a passage 
in a note written to you, and then lying before me, in which he said: 
“ I need scarcely add that on the part of Great Britain the engage- 
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ment (to be contained in the projected convention) will be pro- 
spective, and will not invalidate anything already done; ” which ex- 
planation I stated would be expected as a preliminary before you 
could proceed further in the transaction. 

You have thus been already prepared for the information that 
your resolution to await special instructions in the present emer- 
gency is approved. 

I feel myself at liberty, perhaps bound, to assume that Lord Rus- 
sell’s proposed declaration, which I have herein recited, will have 
been already regarded, as well by him as by yourself, as sufficiently 
answering the request for preliminary — which you were 
instructed to make. 

I may, therefore, assume that the case is fully before me, and 
that the question whether this government will consent to enter into 
the projected treaty with Great Britain, subject to the condition of 
admitting the simultaneous declaration on her Majesty’s part, pro- 
posed by Lord Russell, is ready to be decided. 

I am instructed by the President to say that the proposed declara- 
tion 1s inadmissible. 

It would be virtually a new and distinct article incorporated into 
the projected convention. To admit such a new article would, for 
the first time in the history of the United States, be to permit a 
foreign power to take cognizance of and adjust its relations upon 
assumed internal and purely domestic differences existing within 
our own country. 

This broad consideration supersedes any necessity for considering 
in what manner or in what degree the projected convention, if com- 
pleted either subject to the explanation proposed or not, would 
bear directly or indirectly on the internal differences which the 
British government assume to be prevailing in the United States. 

I do not enlarge upon this branch of the subject. It is enough to 
say that the view thus adopted by the President seems to be in har- 
mony equally with a prudent regard to the safety of the republic 
and a just sense of its honor and dignity. 

The proposed declaration is inadmissible, among other reasons, 
because it is not mutual. It proposes a special rule by which her 
Majesty’s obligations shall be meliorated in the bearing upon internal 
difficulties now prevailing in the United States, while the obligations 
to be assumed by the United States shall not be similarly meliorated 
or at all affected in their bearing on internal differences that may 
now be prevailing, or may hereafter arise and prevail, in Great 
Britain. 

It is inadmissible, because it would be a substantial and even a 
radical departure from the declaration of the congress at Paris. 

421793429 
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That declaration makes no exception in favor of any of the parties 
to it in regard to the bearing of their obligations upon internal 
differences which may prevail in the territories or dominions of the 
parties. 

The declaration of the congress of Paris is the joint act of forty- 
six great and enlightened powers, designing to alleviate the evils of 
maritime war, and promote the first interest of humanity, which is 
peace. The government of Great Britain will not, I am sure, expect 
us to accede to this noble act otherwise than upon the same equal 
footing upon which all the other parties to it are standing. We 
could not consent to accede to the declaration with a modification of 
its terms unless all the present parties to it should stipulate that the 
modification should be adopted as one of universal application. The 
British government cannot but know that there would be little pros- 
pect of an entire reformation of the declaration of Paris at the 
present time, and it has not even told us that it would accept the 
modification as a general one if it were proposed. 

It results that the United States must accede to the declaration of 
the congress of Paris on the same terms with all the other parties 
to it, or that they do not accede to it at all. 

You will present these considerations to Lord Russell, not as argu- 
ments why the British government ought to recede from the position 
it has assumed, but as the grounds upon which the United States 
decline to enter into the projected convention recognizing that excep- 
tional position of her Majesty. 

If, therefore, her Britannic Majesty’s government shall adhere to 
the proposition thus disallowed, you will inform Lord Russell that 
the negotiation must for the present be suspended. 

I forbear purposely from a review of the past correspondence, to 
ascertain the relative responsibilities of the parties for this failure 
of negotiation, from which I had hoped results would flow beneficial, 
not only to the two‘ nations, but to the whole world—beneficial, not 
in the present age only, but in future ages. 

It is my desire that we may withdraw from the subject carrying 
away no feelings of passion, prejudice, or jealousy, so that in some 
happier time it may be resumed, and the important objects of the 
proposed convention may be fully secured. I believe that that propi- 
tious time is even now not distant; and I will hope that when it 
comes Great Britain will not only willingly and unconditionally 
accept the adhesion of the United States to all the benignant articles 
of the declaration of the congress of Paris, but will even go further, 
and, relinquishing her present objections, consent, as the United States 
have so constantly invited, that the private property, not contraband, 
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of citizens and subjects of nations in collision shall be exempted 
from confiscation equally in warfare waged on the land and in war- 
fare waged upon the seas, which are the common highways of all 
nations. 

Regarding this negotiation as at an end, the question arises, what, 
then, are to be the views and policy of the United States in regard 
to the rights of neutrals in maritime war in the present case. My 
previous despatches leave no uncertainty upon this point. We re- 
gard Great Britain as a friend. Her Majesty’s flag, according to 
our traditional principles, covers enemy’s goods not contraband of 
war. Goods of her Majesty’s subjects, not contraband of war, are 
exempt from confiscation though found under a neutral or disloyal 
flag. No depredations shall be committed by our naval forces or by 
those of any of our citizens, so far as we can prevent it, upon the 
vessels or property of British subjects. Our blockade, being effec- 
tive, must be respected. 

The unfortunate failure of our negotiations to amend the law of 
nations in regard to maritime war does not make us enemies, al- 
though, if they had been successful, we should have perhaps been 
more assured friends. 


I am [etc. ] Wiui1am H., Sewarp 
126 
The Secretary of State (Seward) to the Minister in France 
(Dayton)? 
No. 56 WASHINGTON, September 10, 1861. 


Sır: Your despatch of August 22, No. 35, has been received. I 
learn from it that Mr. Thouvenel is unwilling to negotiate for an 
accession by the United States to the declaration of the congress of 
Paris concerning the rights of neutrals in maritime war, except “ on 
a distinct understanding that it is to have no bearing, directly or 
indirectly, on the question of the domestic difficulty now existing in 
our country,” and that to render the matter certain Mr. Thouvenel 
proposes to make a written declaration simultaneously with his exe- 
cution of the projected convention for that accession. 

You have sent me a copy of a note to this effect, addressed to you 
by Mr. Thouvenel, and have also represented to me an official con- 
versation which he has held with you upon the same subject. The 
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declaration which Mr. Thouvenel thus proposes to make is in these 
words: 


« DRAFT OF DECLARATION 


“In affixing his signature to the convention concluded on date of 
this day between France and the United States, the undersigned de- 
clares, in execution of the orders of the Emperor, that the govern- 
ment of his Majesty does not intend to undertake by the said conven- 
tion any engagements of a nature to implicate it, directly or in- 
directly, in the internal conflict now existing in the United States.” 


My despatch of the 17th day of August last, No. 41, which you 
must have received some time ago, will already have prepared you 
to expect my approval of the decision to wait for specific instruc- 
tions in this new emergency at which you have arrived. 

The obscurity of the text of the declaration which Mr. Thouvenel 
submits to us is sufficiently relieved by his verbal explanations. 
According to your report of the conversation, before referred to, 
he said that both France and Great Britain had already announced 
that they would take no part in our domestic controversy, and they 
thought that a frank and open declaration in advance of the execu- 
tion of the projected convention might save difficulty and miscon- 
ception hereafter. He further said, in the way of specification, that 
the provisions of the convention standing alone might bind England 
and France to pursue and punish the privateers of the south as 
pirates; that they are unwilling to do this and had so declared. He 
said, also, that we could deal with these people as we choose, and 
they (England and France) could only express their regrets on 
the score of humanity if we should deal with them as pirates, but 
that they could not participate in such a course. He added, that 
although both England and France are anxious to have the adhesion 
of the United States to the declaration of Paris, yet that they would 
rather dispense with it altogether than be drawn into our domestic 
controversy. He insisted somewhat pointedly that we could take 
no just exception to this outside declaration, to be made simul- 
taneously with the execution of the convention, unless we intended 
that they (England and France) shall be made parties to our con- 
troversy, and that the very fact of your hesitation was an additional 
reason why they should insist upon making such contemporaneous 
declaration as they proposed. 

These remarks of Mr. Thouvenel are certainly distinguished by 
entire frankness. It shall be my effort to reply to them with mod- 
eration and candor. : 

In 1856, France, Great Britain, Russia, Prussia, Sardinia and 
Turkey, being assembled in congress at Paris, with a view to mod- 


DOCUMENTS 437 


ify the law of nations so as to meliorate the evils of maritime war, 
adopted and set forth a declaration, which is in the following words: 
lst. Privateering is and remains abolished. 

2d. The neutral flag covers enemy’s goods, with the exception of 
contraband of war. | 

3d. Neutral goods, with the exception of contraband of war, are 
not liable to capture under enemy’s flag. 

4th. Blockades, in order to be binding, must be effective—that is 
to say, maintained by forces sufficient really to prevent access to the 
coast of the enemy. 

The States which constituted the congress mutually agreed to sub- 
mit the declaration to all other nations and invite them to accede to 
it. It was to be submitted as no special or narrow treaty between 
particular States for limited periods or special purposes of advan- 
tage, or under peculiar circumstances; but, on the contrary, its sev- 
eral articles were, by voluntary acceptance of maritime powers, to 
constitute a new chapter in the law of nations, and each one of the 
articles was to be universal and eternal in its application and obliga- 
tion. France especially invited the United States to accede to these 
articles. An invitation was equally tendered to all other civilized 
nations, and the articles have been already adopted by forty-one of 
the powers thus invited. The United States hesitated, but only for 
the purpose of making an effort to induce the other parties to enlarge 
the beneficent scope of the declaration. Having failed in that effort, 
they now, after a delay not unusual in such great international dis- 
cussions, offer their adhesion to that declaration, pure and simple, in 
the form, words and manner in which it was originally adopted and 
accepted by all of the forty-six nations which have become parties 
to it. France declines to receive that adhesion unless she be allowed 
to make a special declaration, which would constitute an additional 
and qualifying article, limiting the obligations of France to the 
United States to a narrower range than the obligations which the 
United States must assume towards France and towards every other 
one of the forty-six sovereigns who are parties to it, and narrower 
than the mutual obligations of all those parties, including France 
herself. 

If we should accede to that condition, it manifestly would not be 
the declaration of the congress of Paris to which we would be ad- 
hering, but a different and special and peculiar treaty between France 
and the United States only. Even as such a treaty it would be un- 
equal. Assuming that Mr. Thouvenel’s reasoning is correct, we 
should in that case be contracting an obligation, directly or indirectly, 
to implicate ourselves in any internal conflict that may now be ex- 
isting or that may hereafter occur in France, while she would be 
distinctly excused by us from any similar duty towards the United 
States. 
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I know that France is a friend, and means to be just and equal 
towards the United States. I must assume, therefore, that she 
means not to make an exceptional arrangement with us, but to carry 
out the same arrangement in her interpretation of the obligations 
of the declaration of the congress of Paris in regard to other powers. 
Thus carried out, the declaration of Paris would be expounded so as 
to exclude all internal conflicts in States from the application of 
the articles of that celebrated declaration. Most of the wars of 
modern times—perhaps of all times—have been insurrectionary 
wars, or “internal conflicts.” If the position now assumed by 
France should thus be taken by all the other parties to the declara- 
tion, then it would follow that the first article of that instrument, 
instead of being, in fact, an universal and effectual inhibition of the 
practice of privateering, would abrogate it only in wars between 
foreign nations, while it would enjoy universal toleration in civil 
and social wars. With great deference, I cannot but think that, thus 
modified, the declaration of the congress of Paris would lose much 
of the reverence which it has hitherto received from Christian 
nations. If it were proper for me to pursue the argument further, 
I might add that sedition, insurrection and treason would find in 
such a new reading of the declaration of Paris encouragement which 
would tend to render the most stable and even the most beneficent 
systems of government insecure. Nor do I know on what grounds 
it can be contended that practices more destructive to property and 
life ought to be tolerated in civil or fratricidal wars than are allowed 
in wars between independent nations. . 

I cannot, indeed, admit that the engagement which France is 
required to make without the qualifying declaration in question 
would, directly or indirectly, implicate her in our internal conflicts. 
But if such should be its effect, I must, in the first place, disclaim any 
desire for such an intervention on the part of the United States. 
The whole of this long correspondence has had for one of its objects 
the purpose of averting any such intervention. If, however, such 
an intervention would be the result of the unqualified execution of 
the convention by France, then the fault clearly must be inherent 
in the declaration of the congress of Paris itself, and it is not a 
result of anything that the United States have done or proposed. 

Two motives induced them to tender their adhesion to that de- 
claration—first, a sincere desire to co-operate with other progressive 
nations in the melioration of the rigors of maritime war; second, 
a desire to relieve France from any apprehension of danger to the 
lives or property of her people from violence to occur in the course 
of the civil conflict in which we are engaged, by giving her, unasked, 
all the guarantees in that respect which are contained in the declara- 
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tion of the congress of Paris. The latter of these two motives is now 
put to rest, insomuch as France declines the guarantees we offer. 
Toubtlessly, she is satisfied that they are unnecessary. We have 
always practiced on the principles of the declaration. We did so 
long before they were adopted by the congress of Paris, so far as 
the rights of neutrals or friendly States are concerned. While 
our relations with France remain as they now are we shall continue 
the same practice none the less faithfully than if bound to do so by a 
solemn convention. 

The other and higher motive will remain unsatisfied, and it will 
lose none of its force. We shall be ready to accede to the declaration 
of Paris with every power that will agree to adopt its principles for 
the government of its relations to us, and which shall be content to 
accept our adhesion on the same basis upon which all the other 
parties to it have acceded. 

We know that France has a high snd generous ambition. We shall. 
wait for her to accept hereafter that co-operation on our part in a 
great reform which she now declines. We shall not doubt that when 
the present embarrassment which causes her to decline this co- 
operation shall have been removed, as it soon will be, she will then 
agree with us to go still further, and abolish the confiscation of prop- 
erty of non-belligerent citizens and subjects in maritime war. 

You will inform Mr. Thouvenel that the proposed declaration on 
the part of the Emperor is deemed inadmissible by the President of 
the United States; and if it shall be still insisted upon, you will then 
inform him that you are instructed for the present to desist from 
further negotiation on the subject involved. 


I am [etc.] WirLram H. SEWARD 
127 
The Secretary of State (Seward) to the Minister in Great Britain 
(C. F. Adams)! 
No. 199 WasuHineton, March 6, 1862. 


Sır: Your despatch of February 13, No. 114, has been received. 

I regret that it has been impossible to supply you with statistics, 
which our uncharitable friends in England so strenuously insist 
upon, to show how effective or how inefficient the blockade is. We, 
of course, have no record of the cases in which the blockade has 
been run. Such information must be in possession of those who per- 
formed the achievement, while we were ignorant of the transactions 
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in which they were engaged. I have, however, sent you such a list 
as could be procured at Havana. It shows that generally the vessels 
which have violated the blockade were British. The British revenue 
officers, therefore, can furnish the information wanted by members 
of the British Parliament, or at least much of it. It would prove 
nothing to show how many vessels we have captured in the attempt, 
or the value of such vessels and their cargoes, for it is the failure 
to seize vessels, not success in seizing them, that constitutes the gist 
of the issue, 

I cannot but think that the true test of the commercial blockade 
lies in the results. The price of cotton in New York is four times 
greater than in New Orleans. That fact is certainly demonstrative. 
So is the fact that salt is ten times higher in New Orleans than in 
New York. So is the fact that gold is even more scarce in Charles- 
ton than cottin is in Liverpool. Moreover, the pleaders for our 
. destruction in Parliament ought to be held to choose between con- 
tradictory pleas, and cease to complain of the ruin brought into 
England by the failure of supplies from the blockaded districts, 
or else they ought to admit the efficiency of the blockade. 

I trust, however, that these contradictory complaints about the 
blockade will have passed away before this despatch shall reach 
its destination. 

Affairs have just fallen into a new condition, suggestive of very 
different questions from those which were troubling you when the 
paper which I am answering was written. It can now be seen, by 
those who will consent to see it, that disunion originated in a local 
popular excitement or passion, and not in any radical and enduring 
interest adequate to sustain a revolution. It is now apparent that 
we are at the beginning of the end of the attempted revolution. That 
end may be indeed delayed by accidents or errors at home, as it may 
be by aid or sympathy on the part of foreign nations. But it can 
hardly be deemed uncertain. The strength of the Union is seen 
in a vast army in excellent condition, and a vigorous and well- 
appointed navy, while the national finances are perfectly sound and 
reliable. On the other side are seen a demoralized and decaying 
navy consisting of two worthless pirate steamers, in all carrying 
half a dozen guns. The credit of the insurgents is depreciated sixty 
per cent. below par, and daily sinking lower. Cities, districts, and 
States are coming back under the federal authority, while it has 
not really lost a square mile of territory which it held when the 
conflict began. The permanent interests and political sentiments 
of Union are lasting and reliable elements of strength in the fed- 
eral cause. The fires of faction, which gave to disunion all its force, 
are already burning out. Of all foreign nations Great Britain has 
the deepest interest in a speedy termination of the conflict and in 
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a complete restoration of our national commerce, as no other nation 
has so great an interest in the relations of permanent friendship 
with the United States. If Great Britain should revoke her decree 
conceding belligerent rights to the insurgents to-day, this civil 
strife, which is the cause of all the derangement of those relations, 
and the only cause of all apprehended dangers of that kind, would 
end to-morrow. The United States have continually insisted that 
the disturbers of their peace are mere insurgents, not lawful bel- 
ligerents. This government neither can nor is it likely to have 
occasion to change this position, but her Majesty can, and it would 
seem that she must, sooner or later, desire to relinquish her position. 
It was a position taken in haste, and in anticipation of the probable 
success of the revolution. The failure of that revolution is sufficiently 
apparent. Why should not the position be relinquished, and the 
peace of our country thus be allowed to be restored ? 

Do you think Earl Russell, astute and well-informed as he is, 
could name one single benefit that Great Britain derives from main- 
taining a position which, although unintentionally, is so unfriendly 
and so injurious to us, or that he could designate one evil that 
would probably result to the country of whose foreign interests he 
is the guardian from the resumption of her long-established relations 
towards the United States? Is it not worth your pains to suggest 
to him the inquiry whether it would not be wiser and better to 
remove the necessity for our blockade than to keep the two nations, 
and even the whole world, in debate about the rightfulness or the 
expediency of attempting to break it, with all the consequences of 
so hostile a measure? 


I am [etc.] Wituiam H. Sewarp 
128 
The Secretary of State (Seward) to the Minister in France 
(Dayton)? 
No. 123 WASHINGTON, March 8, 1862. 


Sir: Your despatch of February 12 (No. 112) has been received. 
Surely all Europe ought to unite with us in establishing a telegraphic 
oceanic communication. 

You very ably discuss the question of what is an effective blockade, 
while you suggest to me the desirableness of evidence to prove the 
efficiency of the one we have established. 
= We cannot know how many and what vessels succeed in running 
the blockade, and without this information statistics of the vessels 
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prevented from doing so would be almost valueless. But the true 
test of the efficiency of the blockade will be found in its results. Cot- 
ton commands a price in Manchester, and in Rouen, and Lowell, four 
times greater than in New Orleans; salt, a price ten times higher in 
Charleston than in Liverpool. Gold is worth fifty per cent more 
in Richmond than in New York. Notwithstanding the great outlay 
of the insurgents in Europe for arms, equipments, and clothing, in 
addition to their own boasted manufactures, the prisoners we take 
are wretchedly armed and clothed. Passengers from the insurgent 
States only escape into neutral States across overland barriers. 
Judged by this test of results, I am satisfied that there was never 
a more effective blockade. We are nevertheless very desirous to 
relieve the commerce of the world from our blockade, and to restore 
it to its natural and customary freedom. What do we wait for 
before doing this, but that the insurrection shall cease? What keeps 
the insurrection alive? Nothing, in my judgment, but the treatment 
of the insurgents as lawful belligerents by the maritime powers, ut- 
terly powerless as the former are to do any injury to foreign states. 
Their treatment as belligerents, while they are surrounded and 
hemmed within a small portion of the United States by the Union 
armies and navies, is believed to be without precedent as it is with- 
out necessity. Beside the commercial embarrassments which result 
from it, the United States are kept in continual and often unpleasant 
and anxious debate with maritime powers whose sympathies cannot 
but be with them, because their interests are identical with those of 
our own country. 

You will have noticed our successful advance down the Missis- 
sippi and along its banks. Next week we shall ascertain the strength 
of the obstructions at Memphis. After passing that port the river 
will be entirely open to us to New Orleans. I suppose I hazard 
nothing of publicity here by informing you that General Butler, 
with an adequate land force, and Captain Porter, with a fleet, are 
already in motion to seize and hold New Orleans. The armies on 
the Potomac are also expected to try conclusions soon. 

You will, I am sure, need no instructions to use this information 
in the way best calculated to free our unhappy domestic strife from 
its European elements of mischief. When that shall be done, all 
will be well. 

While drawing this despatch to its close I learn that the insurgents 
have withdrawn from their front on the Potomac, above and below 
this city, and are breaking up their camps and retreating before our 
army towards Richmond. Thus ends the siege of Washington, and 
thus advances the cause of the Union. 


I am [etc.] Wru1am H. Seward 
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The Secretary of State (Seward) to Consular Representatives * 


Circular No. 12 WASHINGTON, May 12, 1862. 


Sır: I have to transmit, for your information and guidance, the 
Regulations prescribed by the Secretary of the Treasury relating to 
trade with ports opened by the Proclamation of the President of the 
United States, dated the 12th instant. 

It is expected by the Department that, in the exercise of the dis- 
cretion with which you are clothed, to grant licenses to vessels clear- 
ing from foreign ports and destined to ports opened by the Procla- 
mation, your proceedings will be directed with the utmost prudence 
and by a sound judgment. 

You will observe that licenses are to be granted only “ upon satis- 
factory evidence that the vessels so licensed will convey no persons, 
property, or information contraband of war, either to or from the 
said ports.” 

In determining what may be considered “satisfactory evidence ” 
of the good faith with which parties making application for licenses 
will carry out this pledge, you are to be governed by the knowledge 
which you possess or may obtain in regard to their respectability and 
standing and the confidence which may be placed in their honor 
strictly to fulfil its conditions, having reference also to their precedent 
acts and dispositions toward the Government of the United States 
in its struggle with armed rebellion. 

You will be held by the Department to a rigid responsibility for 
the manner in which you shall discharge your duties under these 
instructions. 

In no case will you devolve these duties upon any subordinate con- 
sular officer, nor are licenses to be issued by consular agents. 

For the purposes of identification, you are instructed to endorse 
the consular certificate to the oath or affirmation of the master of 
the vessel on the manifest or descriptive statement of the cargo, also 
on the list of passengers and on the crew list; all of which are to 
be exhibited to the Collector of Customs immediately after arrival. 

You are authorized to charge, for the issue of each license, five 
dollars, which, like all other official fees collected by salaried consuls, 
will be credited to the United States in your quarterly accounts. 

In respect to charges for filing, copying, or recording licenses, and 
for certificates, you will be guided by the consular tariff of fees. 

A form of license is hereto appended. 

I am [etc.] | Witi1am H. Sewarp 
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{Enclosure 1] 


Proclamation Regarding Trade with Certain Southern Ports, May 
12, 1862 


Wuereas, by my Proclamation of the nineteenth of April, one 
thousand eight hundred and sixty-one, it was declared that the ports 
of certain States, including those of Beaufort, in the State of North 
Carolina, Port Royal, in the State of South Carolina, and New 
Orleans, in the State of Louisiana, were, for reasons therein set forth, 
intended to be placed under blockade; and whereas the said ports 
of Beaufort, Port Royal, and New Orleans have since been blockaded ; 
but as the blockade of the same ports may now be safely relaxed 
with advantage to the interests of commerce: 

Now, THEREFORE, BE IT KNOWN THAT I, ApraHAm LINCOLN, Presi- 
dent of the United States, pursuant to the authority in me vested by 
the fifth section of the act of Congress, approved on the 18th of 
July last, entitled “An act further to provide for the collection of 
duties on imports, and for other purposes,” do hereby declare that 
the blockade of the said ports of Beaufort, Port Royal, and New 
Orleans shall so far cease and determine, from and after the first 
day of June next, that commercial intercourse with those ports, 
except as to persons and things and information contraband of war, 
may, from that time, be carried on, subject to the laws of the United 
States, and to the limitations and in pursuance of the regulations 
which are prescribed by the Secretary of the Treasury in his order 
of this date, which is appended to this Proclamation. 

In witness whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. 

Done at the city of Washington, this twelfth day of May, in the 
year of our Lord one thousand eight hundred and sixty-two, and of 
[x. s.] the Independence of the United States the eighty-sixth. 

ABRAHAM LINCOLN. 

By the President: 

Witir1am H. Sewarp, 
Secretary of State. . 


[Enclosure 2] 


Regulations of the Secretary of the Treasury Relating to Trade with 
Ports Opened by Proclamation 


| [Wasuineton,] May 12, 1862. 

1. To vessels clearing from foreign ports and destined to ports 
opened by the proclamation of the President of the United States of 
this date—namely, Beaufort, in North Carolina, Port Royal, in 
South Carolina, and New Orleans, in Louisiana—licenses will be 
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granted by Consuls of the United States upon satisfactory evidence 
that the vessels so licensed will convey no persons, property, or in- 
formation contraband of war, either to or from the said ports, which 
licenses shall be exhibited to the Collector of the port to which said 
vessels may be respectively bound immediately on arrival, and, if 
required, to any officer in charge of the blockade. And on leaving 
either of said ports every vessel will be required to have a clearance 
from the Collector of the Customs according to law, showing no 
violation of the conditions of the license. Any violation of said con- 
ditions will involve the forfeiture and condemnation of the vessel 
and cargo, and the exclusion of all parties concerned from any 
further privilege of entering the United States during the war for 
any purpose whatever. 

2. To vessels of the United States clearing coastwise for the ports 
aforesaid, licenses can only be obtained from the Treasury Depart- 
ment. 

3. In all other respects the existing blockade remains in full force 
and effect as hitherto established and maintained, nor is it relaxed 
by the proclamation except in regard to the ports to which the relaxa- 
tion is by that instrument expressly applied. 

S. P. CHase 


[Enclosure 3] 
License to Trade with Ports Opened by Proclamation 


To all to whom these presents shall come or may concern, Greeting: 

IEEE AEAN AEE eee , Master of the ---------- of ----------, 
having exhibited to me i manifest or descriptive statement of his 
cargo and list of passengers and crew, and having verified the same 
by his oath, (or solemn affirmation,) and having satisfied myself 
that the said vessel is intended in good faith for a lawful trade, and 
only for a lawful trade, permission is hereby granted, in pursuance 
of the Proclamation of the President of the United States and the 
Regulations of the Secretary of the Treasury, issued on the 12th 
May, 1862, for the said vessel to proceed to the port of ---------- 
in the State ogg ee ee ree , in the United States of America, and 
to leave said port for any lawful destination, on the conditions here- 
inafter mentioned, to wit: That the said vessel will convey no 
persons, property, or information contraband of war, either to or 
from the said port; that this license shall be exhibited to the Col- 
lector of Customs at the port immediately upon arrival, and to the 

officer in charge of the blockade on entering the port, if required; 
and that the master and all persons concerned in the management 
and control of the versel and cargo shall faithfully comply with the 
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Revenue Laws and Regulations of the United States, and with the 
conditions of this License. 

Any violation of the conditions of this License will involve the 
forfeiture and condemnation of the vessel and cargo, and the ex- 
clusion of all parties concerned from any further privileges of enter- 
ing the United States during the war for any purpose whatsoever. 

Officers of vessels-of-war and all other persons will respect this 
License, and permit the said vessel to proceed on her voyage unmo- 
lested, while prosecuting the same in conformity with its condi- 
tions. 


States at ---------- this coos ss dày of aagsetanc2 , A. D. 18----. 
A ae E ; 
Consul 
130 
The Secretary of the Treasury (Chase) to Collectors of Customs 
[Circular] 


WASHINGTON, May 23, 1862. 


Sm: In pursuance of the provisions of the proclamation of the 
President, modifying the blockade of the ports of Beaufort, Port 
Royal, and New Orleans, and of the regulations of the Secretary of 
the Treasury relating to trade with those ports, no articles contra- 
band of war will be permitted to enter at either of said ports, and 
you will accordingly refuse clearance to vessels bound for those 
ports, or either of them, with any such articles on board. 

Until further instructed, you will regard as contraband of war 
the following articles, viz: cannons, mortars, fire-arms, pistols, 
bombs, grenades, firelocks, flints, matches, powder, saltpetre, balls, 
bullets, pikes, swords, sulphur, helmets or boarding-caps, sword- 
belts, saddles and bridles, (always excepting the quantity of the said 
articles which may be necessary for the defence of the ship and of those 
who compose the crew,) cartridge-bag material, percussion and other 
caps, clothing adapted for uniforms, rosin, sail-cloth of all kinds, 
hemp and cordage, masts, ship timber, tar and pitch, ardent spirits, 
military persons in the service of the enemy, despatches of the enemy, 
and articles of like character with those specially enumerated. You 
will also refuse clearances to all vessels which, whatever the ostensible 
destination, are believed by you, on satisfactory grounds, to be in- 
tended for ports or places in possession or under control of insur- 
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gents against the United States, or that there is imminent danger 
that the goods, wares, or merchandise, of whatever description, laden 
on such vessels, will fall into the possession or under the contro] of 
such insurgents; and in all cases where, in your judgment, there is 
ground for apprehension that any goods, wares, or merchandise, 
shipped at your port, will be used, in any way, for the aid of the 
insurgents or the insurrection, you will require substantial security 
to be given that such goods, wares, or merchandise, shall not be trans- 
ported to any place under insurrectionary control, and shall not, in 
any way, be used to give aid or comfort to such insurgents. 

You will be especially careful upon application for clearances to 
require bonds, with sufficient sureties, conditioned for fulfilling 
faithfully all the conditions imposed by law or departmental regu- 
lations, from shippers of the following articles to the ports opened, 
or to any other ports from which they may easily be, and are 
probably intended to be, re-shipped in aid of the existing insurrec- 
tion, namely: liquors of all kinds other than ardent spirits, coals, 
iron, lead, copper, tin, brass, telegraphic instruments, wire, porous 
cups, platina, sulphuric acid, zinc, and all other telegraphic materials, 
marine engines, screw propellers, paddle-wheels, cylinders, cranks, 
shafts, boilers, tubes for, boilers, fire-bars, and every article or other 
component part of an engine or boiler, or any article whatever 
which is, can or may become applicable for the manufacture of 
marine machinery, or for the armor of vessels. 

I am [etc.] 


S. P. CHASE 
131 


The Secretary of State (Seward) to Consular Representatives! 


Circular No. 13 WASHINGTON, May 30, 1862. 

Sır: Referring to Circular Letter of this Department, No. 12, 
dated May 12, transmitting the Proclamation of the President 
relaxing the blockade of certain ports of the United States, together 
with the Regulations of the Secretary of the Treasury in regard 
to trade with the ports thus opened by Proclamation, and prescrib- 
ing your duties in the premises, I have now to transmit for your 
further information and guidance additional instructions upon the 
same subject. 

The Secretary of the Treasury has communicated to this Depart- 
ment a copy of his letter of the 20th [23d] instant to Collectors of 
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Customs at ports in the loyal States, prohibiting the shipment of 
certain articles, contraband of war, to the ports of Beaufort, in the 
State of North Carolina, Port Royal, in the State of South Carolina, 
and New Orleans, in the State of Louisiana. 

All vessels having on board the articles which are thus indicated 
by the Secretary of the Treasury as contraband will be refused 
clearances for the ports above mentioned, or either of them. 

These articles are the following: 

Cannons, Mortars, Fire-arms, Pistols, Bombs, Grenades, Fire- 
locks, Flints, Matches, Powder, Saltpetre, Balls, Bullets, Pikes, 
Swords, Sulphur, Helmet or Boarding Caps, Sword Belts, Saddles 
and Bridles, (always excepting the quantity of the said articles 
which may be necessary for the defence of the ship and of those 
who compose the crew,) Cartridge Bag material, Percussion and 
other Caps, Clothing adapted for uniforms, Rosin, Sail Cloth of all 
kinds, Hemp and Cordage, Masts, Ship-timber, Tar and Pitch, Ar- 
_ dent Spirits, Military persons in the service of the enemy, Despatches 
of the enemy and articles of like character with those specially 
enumerated. 

You are also informed that Collectors of Customs of the United 
States have been also instructed to require bonds, with sufficient 
sureties, conditioned for the faithful fulfilment of all the conditions 
imposed by law or Departmental Regulations from shippers of the 
following articles to the ports opened, or to any other ports from 
which they may easily be, and are probably intended to be, re- 
shipped in aid of the existing insurrection, namely: 


Liquors of all kinds, Coals, Iron, Lead, Copper, Tin, Brass, Tele- 
graphic Instruments, Wire, Porous Cups, Platina, Sulphuric Acid, 
Zinc, and all other telegraphic materials, Marine Engines, Screw 
Propellers, Paddle-wheels, Cylinders, Cranks, Shafts, Boilers, Tubes 
for Boilers, Fire-bars, and every article or any other component 
part of an engine or boiler, or any article whatever which is, can, 
or may become applicable for the manufacture of Marine Machinery 
or for the Armor of Vessels. 

In accordance with the spirit of these instructions to Collectors 
of Customs, by which stringent restrictions are imposed upon ves- 
sels of the United States, you are specially instructed to refuse 
licenses to all vessels which, whatever the ostensible destination, are 
believed by you, on satisfactory grounds, to be intended for ports or 
places in possession or under control of insurgents against the 
United States, or from whence there is imminent danger that the 
goods, wares, or merchandise, of whatever description, laden on such 
vessels, will fall into the possession or under the control of such in- 
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surgents; and in all cases where, in your judgment, there is ground 
for apprehension that any goods, wares, or merchandise shipped at 
your port, will be used, in any way, for the aid of the insurgents or 
the insurrection, or be transported to any place under insurrectionary 
control, and used to give aid or comfort to such insurgents. 

In short, you are specially instructed to refuse every application 
for a license for any vessel having on board as part of her cargo any 
of the articles designated in either of the lists furnished by the 
Secretary of the Treasury. 

You will perceive that these lists have been prescribed under the 
powers conferred by law on the Secretary of the Treasury to regulate 
our domestic trade, and security by bond is required from all Ameri- 
can shippers of goods to the designated ports against any abuse of 
the privilege, and you will readily understand that foreign shippers 
cannot be placed on a more favorable footing than American mer- 
chants in the loyal ports of the United States. 


I am [etc. | Witam H. SEWARD 
132 
The Secretary of the Treasury (Chase) to the Secretary of State 
(Seward)? 


WASHINGTON, June 6, 1862. 


Sır: I have received your letter of the 22d ultimo, stating that a 
letter from a Frenchman at New York to the consul general of 
France at that port has been left at your department by Mr. Mercier, 
which represents that the writer had been informed by the custom- 
house authorities that wines were considered as contraband of war, 
and asking for information in regard to the matter. 

I have the honor to transmit herewith, for your information, a 
copy of the instructions addressed to collectors, with reference to 
clearances to the ports newly opened by the proclamation of the 
President, by which you will perceive that “ardent spirits” are 
declared contraband of war, and their shipment prohibited; but 
Wines, not coming properly under this head, are permitted to be 
shipped. 

Iam [etc.] : 
: S. P. CHAse | 


1 Papers relating to Foreign Affairs (Diplomatic Correspondence), 1862, pt. 1, 
. 424425. 
2 Printed as Document 130, p. 446. 
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The Secretary of the Navy (Welles) to Flag Officers Commanding 
Squadrons and Officers Commanding Cruisers + 


WasHINGTON, August 18, 1862. 


Sm: Some recent occurrences in the capture of vessels, and mat- 
ters pertaining to the blockade, render it necessary that there should 
be a recapitulation of the instructions heretofore from time to time 
given, and also of the restrictions and precautions to be observed by 
our squadrons and cruisers. | 

It is essential, in the remarkable contest now waging, that we 
should exercise great forebearance, with great firmness, and mani- 
fest to the world that it is the intention of our Government, while 
asserting and maintaining our own rights, to respect and scrupu- 
lously regard the rights of others. It is in this view that the 
following instructions are explicitly given: | 


First. That you will exercise constant vigilance to prevent sup- 
ples of arms, munitions, and contraband of war from being con- 
veyed to the insurgents, but that under no circumstances will you 
seize any vessel within the waters of a friendly nation. 

Secondly. That, while diligently exercising the right of visita- 
tion on all suspected vessels, you are in no case authorized to chase 
and fire at a foreign vessel without showing your colors and giving 
ae the customary preliminary notice of a desire to speak and visit 

er. ; 

Thirdly. That when that visit is made, the vessel is not then to 
be seized without a search carefully made, so far as to render it 
reasonable to believe that she is engaged in carrying contraband 
of war for or to the insurgents, and to their ports directly or indi- 
rectly by transshipment, or otherwise violating the blockade; and 
that if, after visitation and search, it shall appear to your satisfac- 
tion that she is in good faith and without contraband, actually bound 
and passing from one friendly or so-called neutral port to another, 
and not bound or proceeding to or from a port in the possession of 
the insurgents, then she can not be lawfully seized. 

Fourthly. That, to avoid difficulty and error in relation to papers 
which strictly belong to the captured vessel, and mails that are car- 
ried, or parcels under official seals, you will, in the words of the law, 
“ preserve all the papers and writings found on board and transmit 
the whole of the originals unmutilated to the judge of the district 
to which such prize is ordered to proceed”; but official seals, or 
locks, or fastenings of foreign authorities, are in no case, nor on any 
pretext, to be broken, or parcels covered by them read by any naval 
authorities, but all bags or other things covering such parcels, and 


* Official Records of the Union and Confederate Navies in the War of the 
Rebellion, Series I, vol. 1, pp. 417-418. 
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duly seized and fastened by foreign authorities, will be, in the discre- 
tion of the United States officer to whom they may come, delivered 
to the consul, commanding naval officer, or a beatin of the foreign 
government, to be opened, upon the understanding that whatever is 
contraband or important as evidence concerning the character of 
a captured vessel will be remitted to the prize court, or to the Secre- 
tary of State at Washington, or such sealed bag or parcels may be 
at once forwarded to this Department, to the end that the proper 
authorities of the foreign government may receive the same without 
delay. 


You are specially informed that the fact that a suspicious vessel 
has been indicated to you as cruising in any limit which has been ` 
prescribed by this Department does not in any way authorize you to 
depart from the practice of the rules of visitation, search, and 
capture prescribed by the law of nations. 

Very respectfully, 
GIDEON WELLES 
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The Secretary of State (Seward) to Diplomatic and Consular 
Representatives ' 


Circular No. 50 | WASHINGTON, April 26, 1864. 


To the Diplomatic and Consular Officers of the United States: 

Referring to the Circular Dispatch of this Department, No. 12, 
dated May 12, 1862, transmitting the Proclamation of the President 
relaxing the blockade of certain ports of the United States, together 
with the Regulations of the Secretary of the Treasury in regard to 
trade with the ports thus opened by proclamation, and prescribing 
your duties in the premises; and also to Circular No. 13, dated May 
30, of the same year, transmitting additional regulations upon the 
same subject, together with a list of certain articles contraband of 
war, of which the importation was prohibited into ports the blockade 
of which had been relaxed by the President, I have now to instruct 
you that, in the opinion of the Secretary of the Treasury, considera- 
tions of a public character require that the importation of Coin or 
Bullion from foreign countries into the ports to which reference has 
been made above should be entirely prohibited. You will accord- 
ingly add “ Coin ” and “ Bullion ” to the prohibited articles enumer- 
ated in Circular No. 13; and you will, as far as you may be able, 
prevent such importations, by giving publicity to this instruction. 

The following are the names of the ports of which there has been 
a relaxation of the blockade: 


t MS., Circulars, val, 1, p. 267, 
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Alexandria, Va.; Beaufort, N. C.; Beaufort, S. C.; Key West, Fla.; 
New Orleans, La.; Brownsville, Texas; and such other ports as may, 
from time to time, be relieved from the effects of the blockade by 
proclamation of the President. 

Your attention is specially directed to section 103 of the act of 
Congress regulating the duties on imports and tonnage, approved 
March 2, 1799, United States Statutes at Large, vol. I, p. 627; and 
also to section 7 of the act of March 2, 1827, vol. IV, p. 235; and to 
section 5 of the Act of March 2, 1861, copies of which are hereto 
annexed, amendatory of the act first mentioned. You will take care 
that the capacity of the vessels or casks, and the size of the packages, 
containing spirituous liquors for importation into the United States, 
shall conform, in the invoices, to the provisions of the sections and 
acts to which reference is herein made. 

Wittiam H. SEWARD 


< 
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Proclamation Removing Restrictions on Trade East of the Mississippi 
River, etc., June 13, 1865 * 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA 
A PROCLAMATION 


Wuereas, by my proclamation of the twenty ninth of April, one 
thousand eight hundred and sixty-five, all restrictions upon internal, 
domestic, and commercial intercourse, with certain exceptions there: 
in specified and set forth, were removed “ in such parts of the States 
of Tennessee, Virginia, North Carolina, South Carolina, Georgia, 
Florida, Alabama, Mississippi, and so much of Louisiana as lies 
east of the Mississippi river as shall be embraced within the lines 
of national military occupation ;” 

Anp WHEREAS by my proclamation of the twenty-second of May, 
one thousand eight hundred and sixty-five, for reasons therein given 
it was declared that certain ports of the United States, which had 
been previously closed against foreign commerce, should, with cer- 
tain specified exceptions, be redpened to such commerce on and 
after the first day of July next, subject to the laws of the United 
States, and in pursuance of such regulations as might be prescribed 
by the Secretary of the Treasury; 

Anp Wuereas, I am satisfactorily informed that dangerous com- 
binations against the laws of the United States no longer exist with- 


*MS., Proclamations, 1865-1868, p. 136. 
The document referred to, not printed, was issued as an Executive order. 
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in the State of Tennessee; that the insurrection, heretofore existing 
within said State, has been suppressed; that within the boundaries 
thereof the authority of the United States is undisputed, and that 
such officers of the United States as have been duly commissioned 
are in the undisturbed exercise of their official functions: 

Now, THEREFORE, BE IT KNOWN THAT I, ANDREW JOHNSON, Presi- 
dent of the United States, do hereby declare that all restrictions 
upon internal, domestic and coast wise intercourse and trade and 
upon the removal of products of States heretofore declared in insur- 
rection, reserving and excepting only those relating to contraband 
of war, as hereinafter recited, and also those which relate to the 
reservation of the rights of the United States to property pur- 
chased in the territory of an enemy, heretofore imposed in the terri- 
tory of the United States east of the Mississippi river are annulled, 
and I do hereby direct that they be forthwith removed; and that, 
on and after the first day of July, next, all restrictions upon foreign 
cammerce with said ports, with the exception and reservation afore- 
said, be likewise removed; and that the commerce of said States 
shall be conducted under the supervision of the regularly appointed 
officers of the Customs provided by law; and such officers of the 
Customs shall receive any captured and abandoned property that 
may be turned over to them under the law, by the military or naval 
forces of the United States, and dispose of such property as shall 
be directed by the Secretary of the Treasury. The following arti- 
cles, contraband of war, are excepted from the effect of this procla- 
mation :—arms, ammunition, all articles from which ammunition is 
made, and gray uniforms and cloth. 

And I, hereby, also proclaim and declare that the insurrection, 
so far as it relates to and within the State of Tennessee and the 
inhabitants of the said State of Tennessee as reorganized and con- 
stituted under their recently adopted constitution and reorganiza- 
tion and accepted by them, is suppressed, and therefore also that 
all the disabilities and disqualifications attaching to said State and 
the inhabitants thereof, consequent upon any Proclamations issued 
by virtue of the fifth section of the act, entitled “An Act further to 
provide for the collection of duties on imports and for other pur- 
poses,” approved the thirteenth day of July, one thousand eight 
hundred and sixty-one, are removed. 

But nothing herein contained shall be considered or construed 
as in any wise changing or impairing any of the penalties and for- 
feitures for treason, heretofore incurred, under the laws of the United 
States, or any of the provisions, restrictions or disabilities set forth 
in my proclamation bearing date the twenty-ninth day of May, 
one thousand eight hundred and sixty-five, or as impairing existing 
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regulations for the suspension of the Habeas Corpus and the exer- 
cise of military law in cases where it shall be necessary for the gen- 
eral public safety and welfare during the existing insurrection, nor 
shall this Proclamation affect or in any way impair any laws hereto- 
fore passed by Congress, and duly approved by the President, or any 
proclamations or orders issued by him during the aforesaid insur- 
rection abolishing slavery or in any way affecting the relations of 
slavery, whether of persons or property, but on the contrary all such 
laws and proclamations heretofore made or issued are expressly saved 
and declared to be in full force and virtue. 
In testimony whereof, I have hereunto set my hand and caused 
the seal of the United States to be affixed. 
Done at the city of Washington, this thirteenth day of June, 
in the year of our Lord one thousand eight hundred 
[u.s.] and sixty-five, and of the Independence of the United 
States of America the eighty-ninth. 
ANDREW JOHNSON 
By the President : 
Wurm H. Sewarp, 
Secretary of State. 
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Opinion of the United States Supreme Court in the Case of “The 
Bermuda”, December 1865 * 


The Cuter Justice delivered the opinion of the court. 


We will next consider the questions relating both to vessel and 
cargo, which join arising from employment in the trade and under 
the direction and control shown by the record, assuming for the 
moment that Haigh was owner. 

How, then, was the Bermuda employed? In what trade, and 
under what control and direction ? 

The theory of the counsel for Haigh is that she was a neutral 
ship, carrying a neutral cargo, in good faith, from one neutral port 
to another neutral port; and they insist that the description of cargo, 
if neutral, and in a neutral ship, and on a neutral voyage, cannot be 
inquired into in the courts of a belligerent. 

We agree to this. Neutral trade is entitled to protection in all 
courts. Neutrals, in their own country, may sell to belligerents 


*3 Wall. 542-558, 
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whatever belligerents choose to buy. The principal exceptions to 
this rule are, that neutrals must not sell to one belligerent what they 
refuse to sell to the other, and must not furnish soldiers or sailors to 
either; nor prepare, nor suffer to be prepared within their territory, 
armed ships or military or naval expeditions against either. So, 
too, except goods contraband of war, or conveyed with intent to vio- 
late a blockade, neutrals may transport to belligerents whatever bel- 
ligerents may agree to take. And so, again, neutrals may convey 
in neutral ships, from one neutral port to another, any goods, 
whether contraband of war or not, if intended for actual delivery at 
the port of destination, and to become part of the common stock of 
the country or of the port. 

It is asserted by counsel that a British merchant, as a neutral, had, 
during the late civil war, a perfect right to trade, even in military 
stores, between their own ports, and to sell at one of them goods of 
all sorts, even to an enemy of the United States, with knowledge of 
his intent to employ them in rebel war against the American govern- 
ment. 

If by trade between neutral ports is meant real trade, in the course 
of which goods conveyed from one port to another become incorpo- 
rated into the mass of goods for sale in the port of destination; and if 
by sale to the enemies of the United States is meant sale to either 
belligerent, without partiality to either, we accept the proposition of 
counsel as correct. | 

But if it is intended to affirm that a neutral ship may take on a 
contraband cargo ostensibly for a neutral port, but destined in real- 
ity for a belligerent port, either by the same ship or by another, 
without becoming liable, from the commencement to the end of the 
voyage, to seizure, in order to the confiscation of the cargo, we do not 
agree to it. 

Very eminent writers on international maritime law have denied 
the right of neutrals to sell to belligerents, even within neutral terri- 
tory, articles made for use in war, or to transport such articles to 
belligerent ports without liability to seizure and confiscation of goods 
and ship. And this is not an illogical inference from the general 
maxim that neutrals must not mix in the war. International law, 
however, in its practical administration, leans to the side of commer- 
cial freedom, and allows both free sale and free conveyance by neu- 
trals to belligerents, if no blockade be violated, of all sorts of goods 
except contraband; and the conveyance, even of contraband goods, 
will not, in general, subject the ship, but only the goods, to forfeiture. 

We are to inquire, then, whether the Bermuda is entitled to the 
protection of this rule, or falls within some exception to it. 
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It is not denied that a large part of her cargo was contraband in 
the narrowest sense of that word. One portion was made up of 
Blakely cannon and other guns in cases, of howitzers, of cannon not 
in cases, of carriages for guns, of shells, fuses, and other lke 
articles—near eighty tons in all; and of seven cases of pistols, twenty- 
one cases of swords, seventy barrels of cartridges, three hundred 
whole barrels, seventy-eight half-barrels, and two hundred and 
eighty-three quarter-barrels of gunpowder. Another portion con- 
sisted of printing-presses and materials, paper, and Confederate 
States postage stamps, and is described in a letter, found on board, 
as “presses and paraphernalia complete,” “ obtained from Scotland 
by a commissioner of the Confederate government,” and sent with 
a “ lot of printers and engravers.” The names of these printers and 
engravers, or at least the names by which they were known on board, 
are in the crew list; but Westendorff, in a letter already referred to, 
calls them his “ government passengers”; and all the facts connected 
with this part of the cargo indicate that it actually belonged to the 
rebel government and was intended for its immediate use. Other 
very considerable portions of the cargo were also contraband within 
the received definitions of the term. 

The character of this cargo makes its ulterior, if not direct, desti- 
nation to a rebel port quite certain. And there is other evidence. 
The letters of Fraser, Trenholm & Co. make distinct references to 
the contingency of transshipment; and the evidence shows that the 
Herald was sent over with a view to this. The consignment of the 
whole cargo was to order or assigns—that is to say, as we have seen, 
to the order of John Fraser & Co. or assigns, and is conclusive, in 
the absence of proof to the contrary, that its destination was the 
port in which the consignee resided and transacted business. There 
is much other evidence leading to the same conclusion; but it is need- 
less to go further. 

It makes no difference whether the destination to the rebel port 
was ulterior or direct; nor could the question of destination be 
affected by transshipment at Nassau, if transshipment was intended, 
for that could not break the continuity of transportation of the 
cargo. - 

The interposition of*a neutral port between neutral departure and 
belligerent destination has always been a favorite resort of contra- 
band carriers and blockade-runners. But it never avails them when 
the ultimate destination is ascertained. A transportation from one 
point to another remains continuous, so long as intent remains 
unchanged, no matter what stoppages or transshipments intervene. 

This was distinctly declared by this court in 1855,* in reference to 
American shipments to Mexican ports during the war of this coun- 


* Jecker v. Montgomery, 18 Howard, 114. [Footnote in text.] 
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try with Mexico, as follows: “Attempts have been made to evade 
the rule of public law by the interposition of a neutral port between 
the shipment from the belligerent port and the ultimate destination 
in the enemy’s country; but in all such cases the goods have been 
condemned as having been taken in a course of commerce rendering 
them liable to confiscation.” 

The same principle is equally applicable to the conveyance of con- 
traband to belligerents; and the vessel which, with the consent of the 
owner, is so employed in the first stage of a continuous transporta- 
tion, is equally liable to capture and confiscation with the vessel 
which is employed in the last, if the employment is such as to make 
cither so liable. 

This rule of continuity is well established in respect to cargo. 

At first, Sir William Scott held that the landing and warehousing 
of the goods and the payment of the duties on importation was a 
sufficient test of the termination of the original voyage; and that a 
subsequent exportation of them to a belligerent port was lawful. 
But in a later case, in an elaborate judgment, Sir William Grant 
reviewed all the cases, and established the rule, which has never been 
shaken, that even the landing of goods and payment of duties does 
not interrupt the continuity of the voyage of the cargo, unless there 
be an honest intention to bring them into the common stock of the 
country. If there be an intention, either formed at the time of origi- 
nal shipment, or afterwards, to send the goods forward to an unlaw- 
ful destination, the continuity of the voyage will not be broken, as 
to the cargo, by any transactions at the intermediate port. 

There seems to be no reason why this reasonable and settled doc- 
trine should not be applied to each ship where several are engaged 
successively in one transaction, namely, the conveyance of a contra- 
band cargo to a belligerent. The question of liability must depend 
on the good or bad faith of the owners of the ships. If a part of 
the voyage is lawful, and the owners of the ship conveying the cargo 
in that part are ignorant of the ulterior destination, and do not hire 
their ship with a view to it, the ship cannot be liable; but if the ul- 
terior destination is the known inducement to the partial voyage, and 
the ship is engaged in the latter with a view to the former, then 
whatever liability may attach to the final voyage, must attach to the 
earlier, undertaken with the same cargo and in continuity of its con- 
veyance. Successive voyages, connected by a common plan and a 
common object, form a plural unit. They are links of the same 
chain, each identical in description with every other, and each es- 
sential to the continuous whole. The ships are planks of the same 
bridge, all of the same kind, and all necessary to the convenient 
passage of persons and property from one end to the other. 
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There remains the question whether the Bermuda, on the suppo- 
sition that she was really a neutral ship, should be condemned for 
the conveyance of contraband. For, in general, as we have seen, a 
neutral may convey contraband to a belligerent, subject to no lia- 
bility except seizure in order to confiscation of the offending goods. 
The ship is not forfeited, nor are non-offending parts of the cargo. 

This has been called an indulgent rule, and so it is. It is a great, 
but very proper relaxation of the ancient rule, which condemned the 
vessel carrying contraband as well as the cargo. But it is founded 
on the presumption that the contraband shipment was made without 
the consent of the owner given in fraud of belligerent rights, or, at 
least, without intent on his part to take hostile part against the coun- 
try of the captors; and it must be recognized and enforced in all 
cases where that presumption is not repelled by proof. 

The rule, however, requires good faith on the part of the neutral, 
and does not protect the ship where good faith is wanting. 

The Franklin, therefore, carrying contraband with a false destina- 
tion, was condemned, after mature consideration, by Sir William 
Scott in 1801. He said that, “the benefit of the relaxation could 
only be claimed by fair cases.” This doctrine was shortly after ap- 
plied to The Neutralitet by the same great judge; and it received 
the sanction of this court in an opinion delivered by an equal judge, 
in 1834. The leading principle governing this class of cases was 
stated very clearly by Mr. Justice Story in that opinion, thus: “ The 
belligerent has a right to require a frank and bond fide conduct on 
the part of neturals in the course of their commerce in times of war, 
and if the latter will make use of fraud and false papers to elude the 
just rights of belligerents and cloak their own illegal purposes, there 
is no injustice in applying to them the penalty of confiscation.” 

Mere consent to transportation of contraband will not always or 
usually be taken to be a violation of good faith. There must be cir- 
cumstances of aggravation. The nature of the contraband articles 
and their importance to the belligerent, and the general features 
of the transaction, must be taken into consideration in deter- 
mining whether the neutral owner intended or did not intend, by 
consenting to the transportation, to mix in the war. 

The Ranger, though a neutral vessel, was condemned for being 
employed in carrying a cargo of sea stores to a place of naval equip- 
ment under false papers. The owner had not consented, but the 
master had, and Sir William Scott said, “If the owner will place 
his property under the absolute management and control of per- 
sons who are capable of lending it in this manner to be made an 


¢ Carrington v. Merchants’ Insurance Co., 8 Peters, 518, opinion by Story, J. 
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instrument of fraud in the lands of the enemy, he must sustain 
the consequences of such misconduct on the part of his agent.” § 

So, too, T'he Jonge Emilia, a neutral vessel, was condemned on the 
ground that she appeared to have been altogether in the hands of 
enemy merchants and employed for seven voyages successively in 
enemy trade; and The Carolina was condemned for employment in 
the transportation of troops, though the master alleged that it was 
under duress, and the actual service was at an end. 

Now, what were the marks by which the conveyance of contra- 
band on the Bermuda was accompanied? First, we have the char- 
acter of the contraband articles, fitted for immediate military use 
in battle, or for the immediate civil service of the rebel government; 
then the deceptive bills of lading requiring delivery at Bermuda, 
when there was either no intention to deliver at Bermuda at all, 
or none not subject to be changed by enemies of the United States; 
then the appointment of one of these enemies as master, necessarily 
made with the knowledge and consent of Haigh, if he was owner; 
then the complete surrender of the vessel to the use and control of 
such enemies, without even the pretence of want of knowledge, by 
the alleged owner, of her destined and actual employment. 

We need not go further. We are bound to say, considering the 
known relations of Fraser, Trenholm & Co. with the rebel leaders; 
and the relations of John Fraser & Co. to the same combination, 
justly inferable from the fact that they were the consignees of the 
whole cargo; and considering, also, the ascertained character of 
most of it, that it seems to us highly probable that the ship, at the 
time of capture, was actually in the service of the so-called Con- 
federate government, and known to be so by all parties interested 
in her ownership. 

However this may be, we cannot doubt that the Bermuda was 
justly liable to condemnation for the conveyance of contraband goods 
destined to a belligerent port, under circumstances of fraud and 
bad faith, which make the owner, if Haigh was owner, responsible 
for unneutral participation in the war. 

The cargo, having all been consigned to enemies, and most of it 
contraband, must share the fate of the ship. 

Having thus disposed of the questions connected with the owner- 
ship, control, and employment of the Bermuda, and the character 
of her cargo, we need say little on the subject of hability for the 
violation of the blockade. What has been already adduced of the 
evidence, satisfies us completely that the original destination of the 
Bermuda was to a blockaded port; or, if otherwise, to an intermedi- 
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ate port, with intent to send forward the cargo by transshipment 
into a vessel provided for the completion of the voyage. It may be 
that the instructions to Westendorff were not settled when the steam- 
ship left St. George’s for Nassau; but it is quite clear to us that the 
ship was then at the disposition of John Fraser & Co., and that the 
voyage, begun at Liverpool with intent to violate the blockade, de- 
layed at St. George’s for instructions from that firm, continued 
toward Nassau with the purpose of completion from that port to 
a rebel port, either by the Bermuda herself or by transshipment, 
was one voyage from Liverpool to a blockaded port; and that the 
liability to condemnation for attempted breach of blockade was, by 
sailing with such purpose, fastened on the ship as firmly as it would 
have been by proof of intent that the cargo should be transported 
by the Bermuda herself to a blockaded port, or as near as possible, 
without encountering the blockading squadron, and then sent in by 
a steamer, like the Herald, of lighter draft or greater speed. 

We have not thought it necessary to examine the questions made 
by counsel touching the right of belligerents to make captures within 
cannon-shot range of neutral territory, for there is nothing in the 
evidence which proves to our satisfaction that the Bermuda was 
within such range. 

Our conclusion is, that both vessel and cargo, even if both were 
neutral, were rightly condemned; and, on every ground, the decree 
below must be AFFIRMED. 


| 137 | 
Opinion of the United States Supreme Court in the Case of “ The 
Springbok”, December 18661 


The Cuter Justice delivered the opinion of the Court. 


We have considered the case with much care, not only upon the 
ship’s papers and the preparatory proofs, but upon the documents in- 
voked on the hearing in the District Court from the two causes, 
United States v. The Steamer Gertrude, and United States v. The 
Schooner Stephen Hart, then pending in that court. 

The invocation of these documents appears to have been made at 
the original hearing, and we cannot say that this was strictly regu- 
lar. It would have been more in accordance with the rules of pro- 
ceeding in prize if the cause had been first fully heard on the ship’s 
documents and the preparatory proofs, and if invocation had been 
allowed, especially to the captors, only in case of the disclosure of 
suspicious circumstances on that hearing. But there was no such 
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irregularity as was inconsistent with the lawful exercise of the dis- 
cretion of the court, and none which would justify us in reversing the 
decree below because of the allowance of the invocation, or in re- 
fusing to look at the documents invoked and now part of the record. 
Especially should we not be justified in such refusal, after being made 
aware by the record that the steamship Gertrude was so manifestly 
good prize that no claim was ever interposed for her or her cargo, 
and after having, at the last term, condemned the Stephen Hart and 
her cargo by our own decree. 

We have, therefore, looked into all the evidence, and will now 
dispose of the case. 

We have already held in the case of the Bermuda, where goods, 
destined ultimately for a belligerent port, are being conveyed be- 
tween two neutral ports by a neutral ship, under a charter made 
in good faith for that voyage, and without any fraudulent connec- 
tion on the part of her owners with the ulterior destination of the 
goods, that the ship, though liable to seizure in order to the confisca- 
tion of the goods, is not liable to condemnation as prize. 

We think that the Springbok fairly comes within this rule. Her 
papers were regular, and they all showed that the voyage on which 
she was captured was from London to Nassau, both neutral ports 
within the definitions of neutrality furnished by the international 
law. The papers, too, were all genuine, and there was no conceal- 
ment of any of them and no spoliation. Her owners were neutrals, 
and do not appear to have had any interest in the cargo; and there 
is no sufficient proof that they had any knowledge of its alleged un- 
lawful destination. 

It is true that her shipping articles engaged the crew for the 
voyage, not only from London to Nassau, but also from thence, if 
required, to any other port of the West India Islands, American 
States, British North America, and other named countries, and 
finally to a port in the United Kingdom; and it is also true that this 
engagement would include, should the master undertake it, a contin- 
uance of the voyage for the conveyance of the cargo from Nassau to 
a blockaded port; but there is no proof that there was any engage- 
ment for such continuance of the voyage. On the contrary, the 
charter-party, which has the face, at least, of an honest paper, stip- 
ulated for the delivery of the cargo at Nassau, where, so far as is 
shown by that document, the connection of the Springbok with it 
was to end. 

The preparatory examinations do not contradict but rather sus- 
tain the papers. 

The testimony of the master was that the vessel was destined to 
and for Nassau to deliver her cargo and return to the United King- 
dom, and that her papers were entirely true and fair. And his 
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testimony in this regard is corroborated by that of the other wit- 
nesses. . . 

It is said, however, that the master, upon his examination, de- 
clared himself to have been ignorant of the real ownership of the 
cargo, and that this indicates unlawful intent. But it must be re- 
membered that the master of the Springbok had a clear right to 
convey neutral goods of all descriptions, including contraband, from 
London to Nassau, subject to the belligerent right of seizure in order 
to confiscation of contraband, if found on board and-proved to be in 
transit to the hostile belligerent. On the hypothesis, therefore, that 
the cargo was to be actually delivered at Nassau, without an ulterior 
destination known to and promoted by the master or owners, in bad 
faith, we cannot say that the master’s ignorance of its ownership 
is an important circumstance in the case. 

There is more weight in the argument for condemnation derived 
from the misrepresentation of the master concerning his knowledge 
of the cause of seizure. The master testified that he did not know 
when examined on what pretence the capture was made, while the 
mate and the steward deposed that they understood that the vessel 
was captured under the supposition that the cargo was contraband, 
and the boatswain testified that it was because the bills of lading did 
not show the contents of some of the cases. 

The master must have known as much about the cause of capture 
as either of the witnesses; and his misrepresentation of the truth in 
this instance brings his statements concerning the real destination of 
the ship and the intention to deliver her cargo at Nassau into some 
discredit. Frankness and truth are especially required of the officers 
of captured vessels when examined in preparation for the first hearing 
in prize. And the clearest good faith may very reasonably be re- 
quired of those engaged in alleged neutral commerce with a port 
constantly and notoriously used as a port of call and transshipment 
by persons engaged in systematic violation of blockade and in the 
conveyance of contraband of war. That Nassau was such a port is 
not only known from evidence before the prize courts, but from the 
official correspondence between the English and American govern- 
ments, and the fact was distinctly stated by Earl Russell, then 
Foreign Secretary in the British ministry, in an answer, dated 
July th, 1862, to a communication from the shipowners of 
Liverpool.* . 

If, therefore, the case of the claimants of the ship depended wholly 
upon the testimony of the master, we should find it difficult to resist 
the argument for condemnation. But it does not depend wholly or 


mainly on that statement. The fairness of the papers, the apparent 
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good faith of the stipulations of the charter-party in favor of the 
owners, and the testimony of the other witnesses, restrain us from 
harsh inferences against the owners of the vessel, who seem to be in 
no way compromised with the cargo, except through the misrepresen- 
tations of the master, and are not shown to have been connected with 
any former violation of neutral obligations. 

In consideration of the master’s misrepresentation, however, and 
of the circumstances that he signed bills of lading which did not 
state truly and fully the nature of the goods contained in the bales 
and cases mentioned in them, we shall, while directing restoration 
of the ship, allow no costs or damages to the claimants. 

_ The case of the cargo is quite different from that of the ship. 

The cargo was shipped at London in November and December, 
1862, in part by Moses Brothers and the remainder by Speyer and 
Haywood. 

The bills of lading, three i in number, show no interest in any other 
person. 

The charter-party was “ands by the master with one Begbie, and 
stipulated that the ship should take on board a cargo of lawful 
merchandise goods and deliver the same at Nassau to the charterers’ 
agent at that port. 

On completion of the lading on the 8th of December, Speyer and 
Haywood, subscribing themselves as agents for the charterers, ad- 
dressed a note to the master directing him to proceed at once to 
Nassau, and on arrival report himself to B. W. Hart there, who 
would give him orders as to the delivery of the cargo and any further 
information he might require. | 

The bills of lading disclosed the contents of six hundred and 
nineteen, but concealed the contents of thirteen hundred and eighty- 
eight, of the two thousand and seven packages which made up the 
cargo. Like those in the Bermuda case they named no consignee, 
but required the cargo to be delivered to order or assigns. The 
manifest of the cargo also, like that in the Bermuda case, mentioned 
no consignee, but described the cargo as deliverable to order. Un- 
like those bills and that manifest, however, these concealed the names 
of the real owners as well as : the contents of more than two-thirds 
of the packages. . 

Why were the contents of the packages concealed? The owners 
knew that they were going to a port in the trade with which the 
utmost candor of statement might be reasonably required. The ad- 
venture was undertaken several months after the publication of the 
answer of Earl Russell to the Liverpool shipowners already men- 
tioned. In that answer the British foreign secretary had spoken of 
the allegations by the American government that ships had been sent 
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from England to America with fixed purpose to run the blockade, 
and that arms and ammunitions had thus been conveyed to the South- 
ern States to aid them in the war; and he had confessed his inability 
either to deny the allegations or to prosecute the offenders to con- 
viction; and he had then distinctly informed the Liverpool memo- 
rialists that he could not be surprised that the cruisers of the United 
States should watch with vigilance a port which was said to be the 
great entrepôt of this commerce. For the concealment of the char- 
acter of a cargo shipped for that entrepôt, after such a warning, no 
honest reason can be assigned. The true reason must be found in 
the desire of the owners to hide from the scrutiny of the American 
cruisers the contraband character of a considerable portion of the 
‘contents of those packages. | 

And why were the names of those owners concealed? Can any 
honest reason be given for that? None has been suggested. But 
the real motive of concealment appears at once when we learn, from 
the claim, that Isaac, Campbell & Co., and Begbie were the owners 
of the cargo of the Springbok, and from the papers invoked, that 
Begbie was the owner of the steamship Gertrude, laden in Nassau 
in April, 1863, with a cargo corresponding in several respects with 
that now claimed by him and his associates, and despatched on a 
pretended voyage to St. John’s, New Brunswick, but captured for 
unneutral conduct and abandoned to condemnation, without even 
the interposition of a claim in the prize court; and when we learn 
further from the same papers that Isaac, Campbell & Co., were the 
sole owners of the cargo of the Stephen Hart, consisting almost 
wholly of arms and munitions of war, and sent on a pretended des- 
tination to Cardenas, but with a real one for the States in rebellion. 
Clearly the true motive of this concealment must have been the ap- 
prehension of the claimants, that the disclosure of their names as 
owners would lead to the seizure of the ship in order to the condem- 
nation of the cargo. 

We are next to ascertain the real destination of the cargo, for 
these concealments do not, of themselves, warrant condemnation. If 
the real intention of the owners was that the cargo should be landed 
at Nassau and incorporated by real sale into the common stock 
of the island, it must be restored, notwithstanding this misconduct. 

What then was-this real intention? That some other destination 
than Nassau was intended may be inferred, from the fact that the 
consignment, shown by the bills of lading and the manifest, was 
to order or assigns. Under the circumstances of this trade, already 
mentioned, such a consignment must be taken as a negation that 
any sale had been made to any one at Nassau. It must also be taken 
as a negation that any such sale was intended to be made there; 
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for had such sale been intended, it is most likely that the goods would 
have been consigned for that purpose to some established house 
named in the bills of lading. 

This inference is strengthened by the letter of Speyer & Haywood 
to the master, when about to sail from London. That letter directs 
him to report to B. W. Hart, the agent of the charterers at Nassau, 
and receive his instructions as to the delivery of the cargo. The 
property in it was to remain unchanged upon delivery. ’ The agent 
was to receive it and execute the instructions of his principals. 

What these instructions were may be collected, in part, from 
the character of the cargo. 

A part of it, small in comparison with the whole, consisted of arms 
and munitions of war, contraband within the narrowest definition. 
Another and somewhat larger portion consisted of articles useful and 
necessary in war, and therefore contraband within the constructions 
of the American and English prize courts. These portions being 
contraband, the residue of the cargo, belonging to the same owners, 
must share their fate.* | 

But we do not now refer to the character of the cargo for the pur- 
pose of determining whether it was liable to condemnation as contra- 
band, but for the purpose of ascertaining its real destination; for, we 
repeat, contraband or not, it could not be condemned, if really des- 
tined for Nassau and not beyond; and, contraband or not, it must be 
condemned if destined to any rebel port, for all rebel ports were 
under blockade. 

Looking at the cargo with this view, we find that a part of it was 
specially fitted for use in the rebel military service, and a larger part, 
though not so specially fitted, was yet well adapted to such use. 
Under the first head we include the sixteen dozen swords, and the 
ten dozen rifle-bayonets, and the forty-five thousand navy buttons, 
and the one hundred and fifty thousand army buttons; and, under 
the latter, the seven bales of army cloth and the twenty bales of 
army blankets and other similar goods. We cannot look at such a 
cargo as this, and doubt that a considerable portion of it was going 
to the rebel States, where alone it could be used; nor can we doubt 
that the whole cargo had one destination. 

Now if this cargo was not to be carried to its ultimate destination 
by the Springbok (and the proof does not warrant us in saying that 
it was), the plan must have been to send it forward by transshipment. 
And we think it evident that such was the purpose. We have already 
referred to the bills of lading, the manifest, and the letter of Speyer 


* The Immanuel, 2 Robinson, 196; Carrington v. Merchants’ Insurance Co., 
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& Haywood, as indicating this intention; and the same inference 
must be drawn from the disclosures by the invocation, that Isaac, 
Campbell & Co., had before supplied military goods to the rebel 
authorities by indirect shipments, and that Begbie was owner of the 
Gertrude and engaged in the business of running the blockade. 

If these circumstances were insufficient grounds for a satisfactory 
conclusion, another might be found in the presence of the Gertrude 
in the harbor of Nassau with undenied intent to run the blockade, 
about the time when the arrival of the Springbok was expected there. 
It seems to us extremely probable that she had been sent to Nassau 
to await the arrival of the Springbok and to convey her cargo to a 
belligerent and blockaded port, and that she did not so convey it, 
only because the voyage was intercepted by the capture. 

All these condemnatory circumstances must be taken in connection 
with the fraudulent concealment attempted in the bills of lading 
and the manifest, and with the very remarkable fact that not only 
has no application been made by the claimants for leave to take 
further proof in order to furnish some explanation of these circum- 
stances, but that no claim, sworn to personally, by either of the 
claimants, has ever been filed. 

Upon the whole case we cannot doubt that the cargo was originally 
shipped with intent to violate the blockade; that the owners of the 
cargo intended that it should be transshipped at Nassau into some 
vessel more likely to succeed in reaching safely a blockaded port than 
the Springbok; that the voyage from London to the blockaded port 
was, as to cargo, both in law and in the intent of the parties, one 
voyage; and that the liability to condemnation, if captured during 
any part of that voyage, attached to the cargo from the time of 
sailing. 

The decree of the District Court must, therefore, be reversed as to 
the ship, but without costs or damages to the claimants, and must 
be affirmed as to the cargo; and the cause must be remanded for fur- 
ther proceedings 

IN CONFORMITY WITH THIS OPINION. 
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Opinion of the United States Supreme Court in the Case of “The 
Peterhof ”, December 1866} 
The Cuter Justice delivered the opinion of the court. 
This case is of much interest. It was very thoroughly argued, 
and has been attentively considered. 
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The Peterhoff was captured near the island of St. Thomas, in 
the West Indies, on the 25th of February, 1863, by the United States 
Steamship Vanderbilt. She was fully documented as a British 
merchant steamer, bound from London to Matamoras, in Mexico, 
but was seized, without question of her neutral nationality, upon 
suspicion that her real destination was to the blockaded coast of the 
States in rebellion, and that her cargo consisted, in part, of contra- 
band goods. 

The evidence in the record satisfies us that the voyage of the Peter- 
hoff was not simulated. She was in the proper course of a voyage 
from London to Matamoras. Her manifest, shipping list, clear- 
ance, and other custom-house papers, all show an intended voyage 
from the one port to the other. And the preparatory testimony 
fully corroborates the documentary evidence. 

Nor have we been able to find anything in the record which fairly 
warrants a belief that the cargo had any other direct destination. 
All the bills of lading show shipments to be delivered off the mouth 
of the Rio Grande, into lighters, for Matamoras. And this was 
in the usual course of trade. Matamoras lies on the Rio Grande 
forty miles above its mouth; and the Peterhoff’s draught of water 
would not allow her to enter the river. She could complete her 
voyage, therefore, in no other way than by the delivery of her cargo 
into lighters for conveyance to the port of destination. It is 
true that, by these lighters, some of the cargo might be conveyed 
directly to the blockaded coast; but there is no evidence which war- 
rants us in saying that such conveyance was intended by the master 
or the shippers. 

We dismiss, therefore, from consideration, the claim, suggested 
rather than urged in behalf of the government, that the ship and 
cargo, both or either, were destined for the blockaded coast. 

But it was maintained in argument (1) that trade with Mata- 
moras, at the time of the capture, was made unlawful by the block- 
ade of the mouth of the Rio Grande; and if not, then (2) that the 
ulterior destination of the cargo was Texas and the other States in 
rebellion, and that this ulterior destination was in breach of the 
blockade. 

We agree that, so far as liability for infringement of blockade is 
concerned, ship and cargo must share the same fate. The owners of 
the former were owners also of part of the latter; the adventure 
was common; the destination of the cargo, ulterior as well as direct, 
was known to the owners of the ship, and the voyage was under- 
taken to promote the objects of the shippers. There is nothing in 
this case as in that of the Springbok to distinguish between the 
liability of the ship and that of the merchandise it conveyed. 
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We proceed to inquire, therefore, whether the mouth of the Rio 
Grande was, in fact, included in the blockade of the rebel coast? 

It must be premised that no paper or constructive blockade is 
allowed by international law. When such blockades have been at- 
tempted by other nations, the United States have ever protested 
against them and denied their validity. Their illegality is now 
confessed on all hands, It was solemnly proclaimed in the Declara- 
tion of Paris of 1856, to which most of the civilized nations of the 
world have since adhered; and this principle is nowhere more fully 
recognized than in our own country, though not a party to that 
declaration. 

What then was the blockade of the rebel States? The President’s 
proclamation of the 19th April, 1862 [7861], declared the intention of 
the government “to set on foot a blockade of the ports” of those 
States, “ by posting a competent force so as to prevent the entrance 
or exit of vessels.” * And, in explanation of this proclamation, for- 
eign governments were informed “that it was intended to blockade 
the whole coast from the Chesapeake Bay to the Rio Grande.” ł 

In determining the question whether this blockade was intended 
to include the mouth of the Rio Grande, the treaty with Mexico,t 
in relation to that river, must be considered. It was stipulated in 
the 5th article that the boundary line between the United States and 
Mexico should commence in the Gulf, three leagues from land 
opposite the mouth of the Rio Grande, and run northward with 
the middle of the river. And in the 7th article it was further 
stipulated that the navigation of the river should be free and 
common to the citizens of both countries without interruption by 
either without the consent of the other, even for the purpose of 
improving the navigation. 

The mouth of the Rio Grande was, therefore, for half its width, 
within Mexican territory, and, for the purposes of navigation, was, 
altogether, as much Mexican as American. It is clear, therefore, 
that nothing short of an express declaration by the Executive would 
warrant us in ascribing to the government an intention to blockade 
such a river in time of peace between the two Republics. 

It is supposed that such a declaration is contained in the Presi- 
dent’s proclamation of February 18th, 1864,§ which recites as matter 
of fact that the port of Brownsville had been blockaded, and de- 
clares the relaxation of the blockade. The argument is that Browns- 
ville is situated on the Texan bank of the Rio Grande, opposite 
Matamoras; and that the recital in the proclamation that Brownsville 
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had been blockaded must therefore be regarded as equivalent to an 
assertion that the mouth of the river was included in the blockade of 
the coast. It would be difficult to avoid this inference if Brownsville 
could only be blockaded by the blockade of the river. But that town 
may be blockaded also by the blockade of the harbor of Brazos San- 
tiago and the Boca Chica, which were, without question, included in 
the blockade of the coast. Indeed, until within a year prior to the 
proclamation, the port of entry for the district was not Brownsville, 
but Point Isabel on that harbor; and, in the usual course, merchan- 
dise intended for Brownsville was entered at Point Isabel, and taken 
by a short land conveyance to its destination. 

We know of no judicial precedent for extending a blockade by 
construction. But there are precedents of great authority the other 
way. We will cite one. 

The Frau Ilsabe * and her cargo were captured in 1799 for breach 
of the British blockade of Holland. The voyage was from Hamburg 
to Antwerp, and, of course, in its latter part, up the Scheldt. Con- 
demnation of the cargo was asked on the ground that the Scheldt was 
blockaded by the blockade of Holland. But Sir W. Scott said, 
“Antwerp is certainly no part of Holland, and, with respect to the 
Scheldt, it is not within the Dutch territory, but rather a coterminous 
river, dividing Holland from the adjacent country.” This case is 
the more remarkable inasmuch as Antwerp is on the right bank of 
the river, as is also the whole territory of Holland; and, though no 
part of that country was part of Flanders, then equally with Holland 
combined with France in a war with Great Britain. “It was just as 
lawful,” as Sir W. Scott observed, “ to blockade the port of Flanders 
as those of Holland,” and the Scheldt might have been included in 
the blockade, but he would not hold it necessarily included in the 
absence of an express declaration. 

This case seems to be in point. 

It is impossible to say, therefore, in the absence of an express 
declaration to that effect, that it was the intention of the government 
to blockade the mouth of the Rio Grande. And we are the less 
inclined to say it, because we are not aware of any instance in which 
a belligerent has attempted to blockade the mouth of a river or 
harbor occupied on one side by neutrals, or in which such a blockade 
has been recognized as valid by any court administering the law of 
nations. 

The only case which lends even apparent countenance to such a 
doctrine, is that of The Maria,t adjudged by Sir W. Scott in 1805. 
The cargo in litigation had been conveyed from Bremen, through the 
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Weser to Varel, near the mouth of the Jahde, and there transshipped 
for America. The mouth of the Weser was then blockaded, and Sir 
W. Scott held, that the commerce of Bremen, though neutral, could 
not be carried on through the Weser. This, he admitted, was a great 
inconvenience to the neutral city, which had no other outlet to the 
sea; but it was an incident of her situation and of war. It hap- 
pened in that case that a relaxation of the blockade in favor of 
Bremen warranted restitution. Otherwise there can be no doubt 
that the cargo would have been reluctantly condemned. 

But it is an error to suppose this case an authority for an Ameri- 
can blockade of the Rio Grande, affecting the commerce of Mata- 
moras. Counsel were mistaken in the supposition that only one 
bank of the Weser was occupied by the French, and that Bremen was 
on the other. Both banks were in fact so held, and the blockade was 
warranted by the hostile possession of both. The case would be in 
point had both banks of the Rio Grande been in rebel occupation. 

Still less applicable to the present litigation is the case of The 
Zelden Rust, cited at the bar. That was not a case of violation of 
blockade at all. It was a question of contraband, depending on 
destination. The Zelden Rust, a neutral vessel, entered the Bay or 
River De Betancos, on one side of which was Ferrol, and on the other 
Corunna. Counsel argued on the supposition that Ferrol was a bel- 
ligerent and Corunna a neutral port, whereas both were belligerent; 
and the cargo was condemned on the ground of actual or probable 
destination to Ferrol, which was a port of naval equipment; though 
nominally destined to Corunna, also a port of naval equipment, 
though not to the same extent as Ferrol. There was no blockade of 
the bay or river or of either town. 

It is unnecessary to examine other cases referred to by counsel. 
It is sufficient to say that none of them support the doctrine that a 
belligerent can blockade the mouth of a river, occupied on one bank 
by neutrals with complete rights of navigation. 

We have no hesitation, therefore, in holding that the mouth of the 
Rio Grande was not included in the blockade of the ports of the 
rebel States, and that neutral commerce with Matamoras, except in 
contraband, was entirely free. 

If we had any doubt upon the subject, it would be removed by the 
fact that it was the known and constant practice of the government 
to grant clearances for Matamoras from New York, on condition of 
giving bond that no supplies should be furnished to the rebels—a 
condition necessarily municipal in its nature and inapplicable to 
any clearance for a foreign port. These clearances are incompatible 
with the existence of the supposed blockade. 

We come next to the question whether an ulterior destination to 
the rebel region, which we now assume as proved, affected the cargo 
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of the Peterhoff with liability to condemnation. We mean the neu- 
tral cargo; reserving for the present the question of contraband, 
and questions arising upon citizenship or nationality of shippers. 

It is an undoubted general principle, recognized by this court in 
the case of T'he Bermuda, and in several other cases, that an ulterior 
destination to a blockaded port will infect the primary voyage to 
a neutral port with liability for intended violation of blockade. 

The question now is whether the same consequence will attend an 
ulterior destination to a belligerent country by inland conveyance. 
And upon this question the authorities seem quite clear. 

During the blockade of Holland in 1799, goods belonging to Prus- 
sian subjects were shipped from Edam, near Amsterdam, by inland 
navigation to Emden, in Hanover, for transshipment to London. 
Prussia and Hanover were neutral. The goods were captured on 
the voyage from Emden, and the cause * came before the British 
Court of Admiralty in 1801. It was held that the blockade did not 
affect the trade of Holland carried on with neutrals by means of 
inland navigation. “It was,” said Sir William Scott, “a mere mari- 
time blockade effected by force operating only at sea.” He admitted 
that such trade would defeat, partially at least, the object of the 
blockade, namely, to cripple the trade of Holland, but observed, “ If 
that is the consequence, all that can be said is that it is an unavoid- 
able consequence. It must be imputed to the nature of the thing 
which will not admit a remedy of this species. The court cannot 
on that ground take upon itself to say that a legal blockade exists 
where no actual blockade can be applied . . . It must be presumed 
that this was foreseen by the blockading state, which, nevertheless, 
thought proper to impose it to the extent to which it was practicable.” 

The same principle governed the decision in the case of The 
Ocean,+ made also in 1801. At the time of her voyage Amsterdam 
was blockaded, but the blockade had not been extended to the other 
ports of Holland. Her cargo consisted partly or wholly of goods 
ordered by American merchants from Amsterdam, and sent thence 
by inland conveyance to Rotterdam, and there shipped to America. 
It was held that the conveyance from Amsterdam to Rotterdam, 
being inland, was not affected by the blockade, and the goods, which 
had been captured, were restored. 

These were cases of trade from a blockaded to a neutral country, 
by means of inland navigation, to a neutral port or a port not 
blockaded. The same principle was applied to trade from a neutral 
to a blockaded country by inland conveyance from the neutral port 
of primary destination to the blockaded port of ulterior destination 
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in the case of Jonge Pieter,* adjudged in 1801. Goods belonging to 
neutrals going from London to Emden, with ulterior destination 
by land or an interior canal navigation to Amsterdam, were held 
not liable to seizure for violation of the blockade of that port. The 
particular goods in that instance were condemned upon evidence 
that they did not in fact belong to neutrals, but to British merchants, 
engaged in unlawful trade with the enemy; but the principle just 
stated was explicitly affirmed. | 

These cases fully recognize the lawfulness of neutral trade to or 
from a blockaded country by inland navigation or transportation. 
They assert principles without disregard of which it is impossible 
to hold that inland trade from Matamoras, in Mexico, to Browns- 
ville or Galveston, in Texas, or from Brownsville or Galveston to 
Matamoras, was affected by the blockade of the Texan coast. 

And the general doctrines of international law lead irresistibly to 
the same conclusion. We know of but two exceptions to the rule of 
free trade by neutrals with belligerents: the first is that there must 
be no violation of blockade or siege; and the second, that there must 
be no conveyance of contraband to either belligerent. And the ques- 
tion we are now considering is, “Was the cargo of the Peterhoff 
within the first of these exceptions?” We have seen that Matamoras 
was not and could not be blockaded; and it is manifest that there 
was not and could not be any blockade of the Texan bank of the 
Rio Grande as against the trade of Matamoras. No blockading ves- 
sel was in the river; nor could any such vessel ascend the river, unless 
supported by a competent military force on land. 

The doctrine of The Bermuda case, supposed by counsel to have an 
important application to that before us, has, in reality, no applica- 
tion at all. There is an obvious and broad line of distinction between 
the cases. The Bermuda and her cargo were condemned because 
engaged in a voyage ostensibly for a neutral, but in reality either 
directly or by substitution of another vessel, for a blockaded port. 
The Peterhoff was destined for a neutral port with no ulterior desti- 
nation for the ship, or none by sea for the cargo to any blockaded 
place. In the case of the Bermuda, the cargo destined primarily for 
Nassau could not reach its ulterior destination without violating the 
blockade of the rebel ports; in the case before us the cargo, destined 
primarily for Matamoras, could reach an ulterior destination in 
Texas without violating any blockade at all. 

We must say, therefore, that trade, between London and Mata- 
moras, even with intent to supply, from Matamoras, goods to Texas, 
violated no blockade, and cannot be declared unlawful. 

Trade with a neutral port in immediate proximity to the territory 
of one belligerent, is certainly very inconvenient to the other. Such 
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trade, with unrestricted inland commerce between such a port and 
the enemy’s territory, impairs undoubtedly and very seriously 
impairs the value of a blockade of the enemy’s coast. But in cases 
such as that now in judgment, we administer the public law of 
nations, and are not at liberty to inquire what is for the particular 
advantage or disadvantage of our own or another country. We 
must follow the lights of reason and the lessons of the masters of 
international jurisprudence. 

The remedy for inconveniences of the sort just mentioned is with 
the political department of the government. In the particular 
instance before us, the Texan bank of the Rio Grande might have 
been occupied by the national forces; or with the consent of Mexico, 
military possession might have been taken of Matamoras and the 
Mexican bank below. In either course Texan trade might have been 
entirely cut off. Sufficient reasons, doubtless, prevailed against the 
adoption of either. The inconvenience of either, at the time, was 
doubtless supposed to outweigh any advantage that might be ex- 
pected from the interruption of the trade. 

What has been said sufficiently indicates our judgment that the 
ship and cargo are free from liability for violation of blockade. 

We come then to other questions. 

Thus far we have not thought it necessary to discuss the question 
of actual destination beyond Matamoras. Nor need we now say 
more upon that general question than that we think it a fair conclu- 
sion from the whole evidence that the cargo was to be disposed of 
in Mexico or Texas as might be found most convenient and profit- 
able to the owners and consignees, who were either at Matamoras 
or on board the ship. Destination in this case becomes specially 
important only in connection with the question of contraband. 

And this brings us to the question: Was any portion of the cargo 
of the Peterhoff contraband ? 

The classification of goods as contraband or not contraband has 
much perplexed text writers and jurists. A strictly accurate and 
satisfactory classification is perhaps impracticable; but that which 
is best supported by American and English decisions may be said 
to divide all merchandise into three classes. Of these classes, the 
first consists of articles manufactured and primarily and ordinarily 
used for military purposes in time of war; the second, of articles 
which may be and are used for purposes of war or peace, according 
to circumstances; and the third, of articles exclusively used for 
peaceful purposes.* Merchandise of the first class, desuined to a 
belligerent country or places occupied by the army or navy of a 
belligerent, is always contraband; merchandise of the second class 


* Lawrence’s Wheaton, 772-6, note; The Commercen, 1 Wheaton, 382; 
Dana’s Wheaton, 629, note; Parsons’ Mar. Law, 93-4. [Footnote in text.] 


474 POLICY TOWARD MARITIME COMMERCE IN WAR 


is contraband only when actually destined to the military or naval 
use of a belligerent; while merchandise of the third class is not con- 
traband at all, though liable to seizure and condemnation for viola- 
tion of blockade or siege. 

A considerable portion of the cargo of the Peterhoff was of the 
third class, and need not be further referred to. A large portion, 
perhaps, was of the second class, but is not proved, as we think, to 
have been actually destined to belligerent use, and cannot therefore 
be treated as contraband. Another portion was, in our judgment, 
of the first class, or, if of the second, destined directly to the rebel 
military service. This portion of the cargo consisted of the cases of 
artillery harness, and of articles described in the invoices as “ men’s 
army bluchers,” “ artillery boots,” and “ government regulation gray 
blankets.” These goods come fairly under the description of goods 
primarily and ordinarily used for military purposes in time of war. 
They make part of the necessary equipment of an army. 

It is true that even these goods, if really intended for sale in the 
market of Matamoras, would be free of liability: for contraband may 
be transported by neutrals to a neutral port, if intended to make part 
of its general stock in trade. But there is nothing in the case which 
tends to convince us that such was their real destination, while all the 
circumstances indicate that these articles, at least, were destined for 
the use of the rebel forces then occupying Brownsville and other 
places in the vicinity. 

And contraband merchandise is subject to a different rule in 
respect to ulterior destination than that which applies to merchandise 
not contraband. The latter is liable to capture only when a viola- 
tion of blockade is intended; the former when destined to the hostile 
country, or to the actual military or naval use of the enemy, whether 
blockaded or not. The trade of neutrals with belligerents in articles 
not contraband is absolutely free unless interrupted by blockade; the 
conveyance by neutrals to belligerents of contraband articles is 
always unlawful, and such articles may always be seized during tran- 
sit by sea. Hence, while articles, not contraband, might be sent to 
Matamoras and beyond to the rebel region, where the communica- 
tions were not interrupted by blockade, articles of a contraband 
character, destined in fact to a State in rebellion, or for the use of 
the rebel military forces, were liable to capture though primarily 
destined to Matamoras. 

We are obliged to conclude that the portion of the cargo which we 
have characterized as contraband must be condemned. 

And it is an established rule that the part of the cargo belonging 
to the same owner as the contraband portion must share its fate. 
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This rule is well stated by Chancellor Kent, thus: “ Contraband 
articles are infectious, as it is called, and contaminate the whole 
cargo belonging to the same owners, and the invoice of any particular 
article is not usually admitted to exempt it from general confis- 
cation.” 

So much of the cargo of the Peterhoff, therefore, as actually 
belonged to the owner of the artillery harness, and the other contra- 
band goods, must be also condemned. 

Two other questions remain to be disposed of. 

The first of these relates to the political status of Redgate, one of 
the owners of the cargo. It was insisted, in the argument for the 
government, that this person was an enemy, and that the merchandise 
owned by him was liable to capture and confiscation as enemy’s 
property. | 

It appears that he was by birth an Englishman; that he became 
a citizen of the United States; that he resided in Texas at the out- 
break of the rebellion; made his escape; became a resident of 
Matamoras; had been engaged in trade there, not wholly confined, 
probably, to Mexico; and was on his return from England with a 
large quantity of goods, only a small part of which, however, was 
his own property, with the intention of establishing a mercantile 
house in that place. 

It has been held, by this court, that persons residing in the rebel 
States at any time during the civil war must be considered as enemies, 
during such residence, without regard to their personal sentiments 
or dispositions.* 

But this has never held in respect to persons faithful to the 
Union, who have escaped from those States, and have subsequently 
resided in the loyal States, or in neutral countries. Such citizens 
of the United States lost no rights as citizens by reason of tem- 
porary and constrained residence in the rebellious portion of the 
country. | 

And to this class Redgate seems to have belonged. He cannot, 
therefore, be regarded as an enemy. If his property was liable to 
seizure at all on account of his political character, it was as property 
of a citizen of the United States, proceeding to a State in insurrec- 
tion. But we see no sufficient ground for distinguishing that 
portion of the cargo owned by him, as to destination, from any other 
portion. 

The other question relates to costs and expenses. 

Formerly conveyance of contraband subjected the ship to for- 
feiture; but in more modern times, that consequence, in ordinary 


* Prize Cases, 2 Black, 666, 687-8; The Venice, 2 Wallace, 258; Mrs. Alex- 
ander’s Cotton, Id. 404. [Footnote in text.] 
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cases, attaches only to the freight of the contraband merchandise. 
That consequence only attaches in the present case. 

But the fact of such conveyance may be properly taken into con- 
sideration, with other circumstances, in determining the question 
of costs and expenses. 

It was the duty of the captain of the Peterhoff, when brought 
to by the Vanderbilt, to send his papers on board, if required. He 
refused to do so. The circumstances might well excite suspicion. 
The captain of a merchant steamer like the Peterhoff is not privi- 
leged from search by the fact that he has a government mail on 
board; on the contrary he is bound by that circumstance to strict 
performance of neutral duties and to special respect for belligerent 
rights. | , 

The search led to the belief on the part of the officers of the 
Vanderbilt that there was contraband on board, destined to the 
enemy. This belief, it is now apparent, was warranted. It was 
therefore the duty of the captors to bring the Peterhoff in for 
adjudication, and clearly they are not liable for the costs and 
expenses of doing so. 

On the other hand, not only was the captain in the wrong in the 
refusal just mentioned, but it appears that papers were destroyed 
on board his ship at the time of capture. Some papers were burned 
by a passenger named Mohl, or by his directions. A package was 
also thrown overboard by direction of the captain. This package 
is variously described by the witnesses as a heavy sealed package 
wrapped in loose paper; as a box of papers; and as a packet of 
despatches sealed up in canvas and weighted with lead. By the 
captain it is represented as a package belonging to Mohl, and con- 
taining a white powder. We are unable to credit this representa- 
tion. It is highly improbable that, under the circumstances described 
by the captain, he would have thrown any package overboard at 
such a time, and with the plain intent of concealing it from the 
captors, if it contained nothing likely, in his opinion, to prejudice 
the case of the ship and cargo. 

We must say that his conduct was inconsistent with the frankness 
and good faith to which neutrals, engaged in a commerce open to 
great suspicion, are most strongly bound. Considering the other 
facts in the case, however, and the almost certain destination of 
the ship to a neutral port, with a cargo, for the most part, neutral 
in character and destination, we shall not extend the effect of this 
conduct of the captain to condemnation, but we shall decree pay- 
ment of costs and expenses by the ship as a condition of restitution. 

Decree accordingly. 
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The Secretary of State (Seward) to the Italian Minister (Cerrutt) 


WASHINGTON, November 21, 1867. 

Sir: This Department duly received your note of the 15. of Sep- 
tember, last, accompanied by a draft of a Treaty of Commerce, and 
of a Consular Convention between the United States and Italy, and 
by notes upon the Articles of the two drafts respectively. 

The draft of the Treaty of Commerce has been carefully considered, 
pursuant to your request, and I, herewith return a copy of it with 
such comments as have occurred to me. 


- Ihave [etce. ] | Wurm H. Sewarp 


[Enclosure—Extract] 


Draft of a Treaty of Commerce between the United States and Italy, 
and Comments by the Secretary of State? 


ArTICLE XII 


In fulfilment of the principles of maritime law established by the 
declaration of the Congress of Paris of April 10 1856, which are ac- 
cepted without reservation by the two Parties in their mutual rela- 
tions, the two powers agree that should there arise by any fatality a 
war between the one and the other, the private property of whatever 
kind belonging to the citizens of one, shall be respected by the other, 
on the same footing of neutral property, both on land and sea, on the 
high seas, and the territorial sea, and in whatsoever other place, and 
whatever may be the flag under which the vessels and the merchandize 
are voyaging without any other limitations than the case of forced 
blockade and contraband of War, which are excepted. 

The right is, however, maintained to prevent during the war, any 
trade or communication between all, or some points of the coast of the 
territory, and the merchant vessels travelling under the enemy’s flag, 
as also the right of applying to the transgressors of such interdiction, 
confiscations, or other penalties, provided the prohibition and the pen- 
alty be determined by the proper notice, previously made public 


COMMENTS 


ArticLte XII 
With respect to this Article it is preferred that there should be 
no reference to the Congress of Paris. Among others a sufficient 
reason for this preference is believed to be that several of the rules 


1 MS., Notes to the Italian States Legation, vol. v1, pp. 334-338, 
3 MS., Drafts of Treaties, vol. Iv, pp. 17-20 of draft, 
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adopted by that Congress had long been both adopted and acted on 

by this Government. Indeed as long ago as the 10 of September, 

1785, the abolition of privateering and the exemption of private prop- 

erty from capture during war was stipulated for in the 234 Article 

of the Treaty of that date between the United States and Prussia. 
It is consequently proposed to substitute the following. 


ARTICLE XII 


The High Contracting Parties agree that, in the unfortunate 
event of a war between them, the private property of their 
respective citizens and subjects with the exception of contraband, 
shall be exempt from capture and seizure on the high seas or 
elsewhere, by the armed vessels or by the military forces of either 
Party; it being understood, however, that this exemption shall 
not extend to vessels and their cargoes which may attempt to — 
enter a port blockaded by the naval forces of either Party. 


| 140 
The Secretary of State (Seward) to the Italian Minister (Cerruti)? 


Wasuineton, December 11, 1867. 


My Dear M: Cerruti: I have received the note which you ad- 
dressed to me on the 10** of November last, and have considered with 
care the subject therein discussed, and I am now prepared to give 
you the conclusion of this Government thereupon. Before doing so, 
I must take occasion to re-affirm that the most cordial friendship is 
cherished by this Government for the King and the Kingdom of 
Italy. 

This friendship results from profound sympathy with the people 
of Italy in the restoration of their national unity and greatness, 
and is cemented by the pleasant memory of the kindness and good 
offices which the United States have constantly received from the 
King Victor Emanuel while as yet he was only King of Sardinia, 
and which have been continued in his broader and more brilliant 
reign as the King of re-united Italy. I must take occasion to say 
further that the Government desires to improve every opportunity 
of manifesting these feelings towards the Italian nation. 

I recur with pride and pleasure to the position which was as- 
sumed by my predecessor Mr Marcy in his letter of the 14 of July 
1856, addressed to the powers therein named, and in his note of the 
28" of July in that year, addressed to the representatives of Austria, 
Russia, Prussia and Sardinia, at Washington. 

You truly say that in these notes Mr Marcy submitted to the 
powers addressed an amendment to the first Article of the so-called 
treaty of Paris, to the effect that the property of citizens of a bel- 
ligerent power on the open sea shall not be subject to seizure on 


*MS., Notes to the Italian States Legation, vol. v1, pp. 844-847. 
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the part of vessels of war of the other party with the exception of 
contraband of war. You now invite this Government to renew 
Mr Marcy’s proposition under a belief that the moment has come 
for establishing by universal law the immunity of private property 
on the open sea in time of war. After Mr Marcy’s proposition was 
made and declined, it was the misfortune of the United States to 
experience in a very aggravated form, the evils of sedition, insur- 
rection, and rebellion. 

The United States in that hour of trial looked to the maritime 
powers of Europe for equal justice and magnanimity, while they 
asked neither partiality nor friendship. Their expectations in this 
respect were not everywhere fully realized. Practices obtained in 
the ports of neutral powers, and upon the high seas under neutral 
flags, which brought much devastation upon American trade 
and commerce while they immeasurably aggravated the domestic 
calamities of civil war. 

At a critical juncture, this Government proposed to the maritime 
powers that the United States would waive M! Marcy’s proposed 
amendment and accede without reserve to the Treaty of Paris. Some 
of the stipulating parties to that contract declined to receive the ac- 
cession, except upon condition that they should be at liberty to recog- 
nize the United States rebels as a maritime power equal under the 
Treaty of Paris to the United States themselves, although those 
rebels were destitute of a single ship of war and could command 
neither ingress nor egress from one port in our whole country. The 
remembrance of this great wrong still lingers in the memory of the 
United States, and weakens their disposition to confide in treaty 
stipulations as a security for their national commerce. 

Under these circumstances, the Italian Government will not be 
surprised to learn that the Government of the United States thinks 
that a convenient time has not yet come for reviewing the debate 
upon the questions which arose between the United States and the 
contracting powers, upon the conclusion of the Treaty of Paris. 

I have [etc.] Wiuuiam H. Sewarp 


141 
The Secretary of State (Seward) to the Minister in the North 
German Union (Bancroft)? 


No. 46 - WASHINGTON, February 25, 1868. 


Sir: I recur on this occasion to your dispatch No. 36, and to my 
answer thereto, No. 45, of which latter paper this dispatch may be 


1 Papers Relating to Foreign Affairs (Diplomatic Correspondence), 1868, 
pt. 2, D. 49. 
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considered a supplement. Inquiry has been made and full consider- 
ation has been bestowed upon the two subjects which you have 
presented, and upon which the opinion of the President was reserved. 

I have now to say, first, that neither of those questions is in any 
ease to be connected with the negotiation, or with such treaty as you 
may be able to make concerning the naturalization question. 

Secondly, that you are at liberty to treat with the government of 
North Germany upon the first of those reserved questions which 
concern the mutual freedom of trade upon the broad foundation 
which, in your No. 36, you propose to adopt. 

In regard to the second question which concerns the inviolability 
of private persons and property in war, we must still defer any pro- 
ceeding to commit this government, for the reason that in the present 
condition of our relations with one of the European powers, any 
proposition to a foreign state for the inviolability of private persons 
and property on the high seas, could not be expected to find favor 
with the Senate of the United States or with the country. The 
principle which Franklin proposed is widely cherished, and there 
exists an earnest desire among us to give it vitality, thus at once 
vindicating Franklin’s philanthropic foresight, and securing to our- 
selves and to our country a new distinction for humanity and 
benevolence. 

It is not to be understood that the President thinks that the time 
has not arrived, but only that the immediate condition is unfavorable. 

Your private letter of the 7th of February is received and has been 
submitted to the President. 

The cable has a statement that your treaty upon the naturalization 
question is complete. I hope that it may be followed by prompt 
action on the part of Great Britain. In that case I will again bring 
your proposition concerning the inviolability of private property in 
war to the consideration of the President and his constitutional 
advisers. 


I am [etc.] Witi1am H. SEWARD 
142 
The Secretary of State (Fish) to the North German Union Minister 
(Gerolt)+ 


WASHINGTON, July 22, 1870. 
sir: I have the honor to acknowledge the receipt of your letter of 
the 19th instant, communicating to this Government the text of a 


dispatch from Count Bismarck, to the effect that private property 


eee 
* Foreign Relations, 1870, pp. 217-218. 
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on the high seas will be exempt from seizure by the ships of his 
Majesty the King of Prussia, without regard to reciprocity. 

In compliance with the request further contained in your note, 
that communication has been officially made public from this Depart- 
ment. 

It is now nearly a century since the United States, through Thomas 
Jefferson, Benjamin Franklin, and John Adams, their plenipoten- 
tiaries, and Prussia, under the guidance of the great Frederick, en- 
tered into a treaty of amity and commerce, to be in force for ten 
years from its date, whereby it was agreed that if war should un- 
happily arise between the two contracting parties, “all merchant 
and trading vessels employed in exchanging the products of different 
places, and thereby rendering the necessaries, cohveniences, and com- 
forts of human life more easy to be obtained, and more general, 
should be allowed to pass free and unmolested; and that neither of 
the contracting powers should grant or issue any commission to any 
private armed vessels, empowering them to take or destroy such 
trading vessels, or interrupt such commerce.” 

The Government of the United States receives with great pleasure 
the renewed adherence of a great and enlightened German govern- 
ment to the principle temporarily established by the treaty of 1783, 
and since then advocated by this Government whenever opportunity 
has offered. In 1854, President Pierce, in his annual message to 
Congress, said: “Should the leading powers of Europe concur in 
proposing, as a rule of international law, to exempt private property 
upon the ocean from seizure by public armed cruisers, as well as by 
privateers, the United States will readily meet them on that broad 
ground.” In 1856, this Government was invited to give its adhesion 
to the declaration of Paris. Mr. Marcy, the then Secretary of State, 
replied: “ The President proposes to add to the first proposition in 
the declaration of the Congress at Paris the following words: ‘And 
that the private property of the subjects or citizens of a belligerent 
on the high seas shall be exempted from seizure by public armed 
vessels of the other belligerent, unless it be contraband. Thus 
amended, the Government of the United States will adopt it, to- 
gether with the other three principles contained in that declara- 
tion.” And again, in 1861, Mr. Seward renewed the offer to give 
the adhesion of the United States to the declaration of the congress 
of Paris, and expressed a preference that the same amendment should 
be retained. 

Count Bismarck’s dispatch, communicated in your letter of the 
19th instant, shows that North Germany is willing to recognize this 
principle (even without reciprocity) in the war which has now un- 
happily broken out between that country and France. This gives 
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reason to hope that the Government and the people of the United 
States may soon be gratified by seeing it universally recognized as 
another restraining and harmonizing? influence imposed by modern 
civilization upon the art of war. 

Accept [etc.] HaminTon FisH 


143 


The Secretary of State (Fish) to the Minster in the North German 
Union (Bancroft) ? 


No. 257 | WasHINcTON, October 28, 1870. 


Sır: I have to acknowledge the receipt of your dispatch of the 
5th instant, No. 147, in which, referring to my letter of the 22d of 
July last, to Baron Gerolt, you state that Mr. Delbriick informs 
you that when the time shall come for negotiating a peace with 
France, one of the conditions to be proposed and insisted on will 
be the recognition of the principle of exempting private property 
on the high seas from seizure. You then inquire whether you will 
be authorized to propose, on your part, a recognition in the pending 
treaty relating to consulships and inheritances between the United 
States and the North German Union. 

In reply, you are informed that you are authorized to obtain the 
recognition of the principle of the exemption of private property 
of citizens or subjects of either of the two parties from capture on 
the high seas by either privateers or public vessels of the other. 


I am [etc. ] HamILton FisH 
144 
Treaty of Commerce and Navigation between the United States and 
Italy, February 26, 1871 ° 
[Articles XII-XVI] 
ArticLte XII 


_ The high contracting parties agree that, in the unfortunate event 
of a war between them, the private property of their respective citi- 
zens and subjects, with the exception of contraband of war, shall be 
exempt from capture or seizure, on the high seas or elsewhere, by 
the armed vessels or by the military forces of either party; it being 
understood that this exemption shall not extend to vessels and their 
cargoes which may attempt to enter a port blockaded by the naval 
forces of either party. 


*This word is humanizing in file copy. 
3 Foreign Relations, 1870, pp. 194—195. 
* Malloy, Treaties, Conventions, etc., vol. 1, pp. 969-977. 
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ARTICLE XIII 


The high contracting parties having agreed that a state of war 
between one of them and a third Power shall not, except in the cases 
of blockade and contraband of war, effect the neutral commerce of 
the other, and being desirous of removing every uncertainty which 
may hitherto have arisen respecting that which, upon principles of 
fairness and justice, ought to constitute a legal blockade, they 
hereby expressly declare that such places only shall be consid- 
ered blockaded as shall be actually invested by naval forces capable 
of preventing the entry of neutrals, and so stationed as to create 
an evident danger on their part to attempt it. 


ARTICLE XIV 


And whereas it frequently happens that vessels sail for a port or 
a place belonging to an enemy without knowing that the same is 
besieged, blockaded, or invested, it is agreed that every vessel so 
circumstanced may be turned away from such port or place, but 
shall not be detained, nor shall any part of her cargo, if not contra- 
band of war, be confiscated, unless, after a warning of such blockade 
or investment from an officer commanding a vessel of the blockading 
forces, by an endorsement of such officer on the papers of the vessel, 
mentioning the date and the latitude and longitude where such en- 
dorsement was made, she shall again attempt to enter; but she shall 
be permitted to go to any other port or place she shall think proper. 
Nor shall any vessel of either, that may have entered into such a 
port before the same was actually besieged, blockaded, or invested 
by the other, be restrained from quitting such place with her cargo, 
nor, if found therein after the reduction and surrender, shall such 
vessel or her cargo be liable to confiscation, but they shall be re- 
stored to the owners thereof; and if any vessel, having thus entered 
any port before the blockade took place, shall take on board a cargo 
after the blockade be established, she shall be subject to being warned 
by the blockading forces to return to the port blockaded and dis- 
charge the said cargo, and if, after receiving the said warning, the 
vessel shall persist in going out with the cargo, she shall be liable 
to the same consequences as a vessel attempting to enter a blockaded 
port after being warned off by the blockading forces. 


ARTICLE XV 


The liberty of navigation and commerce secured to neutrals by the 
stipulations of this treaty shall extend to all kinds of merchandise, 
excepting those only which are distinguished by the name of contra- 
band of war. And, in order to remove all causes of doubt and mis- 
understanding upon this subject, the contracting parties expressly 
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agree and declare that the following articles, and no others, shall be 
considered as comprehended under this denomination: 

1. Cannons, mortars, howitzers, swivels, blunderbusses, muskets, 
fusees, rifles, carbines, pistols, pikes, swords, sabers, lances, spears, 
halberds, bombs, grenades, powder, matches, balls, and all other 
things belonging to, and expressly manufactured for, the use of these 
arms. 

2. Infantry belts, implements of war and defensive weapons, 
clothes cut or made up in a military form and for a military use. 

3. Cavalry belts, war saddles and holsters. 

4. And generally all kinds of arms and instruments of iron, steel, 
brass, and copper, or of any other materials manufactured, pre- 
pared, and formed expressly to make war by sea or land. 


ArTICLE XVI 


It shall be lawful for the citizens of the United States, and for 
the subjects of the Kingdom of Italy, to sail with their ships with 
all manner of liberty and security, no distinction being made who 
are the proprietors of the merchandise laden thereon, from any port 
to the places of those who now are, or hereafter shall be, at enmity 
with either of the contracting parties. It shall likewise be lawful 
for the citizens aforesaid to sail with the ships and merchandise 
before mentioned, and to trade with the same liberty and security 
from the places, ports, and havens of those who are enemies of both 
or either party without any opposition or disturbance whatever, not 
only directly from the places of the enemy before mentioned to 
neutral places, but also from one place belonging to an enemy to 
another place belonging to an enemy, whether they be under the 
jurisdiction of one power or under several; and it is hereby stipu- 
lated that free ships shall also give freedom to goods, and that every- 
thing shall be deemed to be free and exempt from capture which 
shall be found on board the ships belonging to the citizens of either 
of the contracting parties, although the whole lading or any part. 
thereof should appertain to the enemies of the other, contraband 
goods being always excepted. It is also agreed, in like manner, that 
the same liberty be extended to persons who are on board of a free 
ship; and they shall not be taken out of that free ship unless they 
are officers or soldiers, and in the actual service of the enemy: Pro- 
vided, however, and it is hereby agreed, that the stipulations in 
this article contained, declaring that the flag shall cover the prop- 
erty, shall be understood as applying to those Powers only who 
recognize this principle, but if either of the two contracting parties 
shall be at war with a third, and the other neutral, the flag of the 
neutral shall cover the property of enemies whose Governments 
acknowledge this principle, and not of others. 
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Proclamation Regarding the Blockade of Certain Ports of Cuba, 
April 22, 1898 * 


By THE PRESIDENT OF ‘THE UNITED STATES oF AMERICA 
A PROCLAMATION 


Wuersas, by a joint resolution passed by the Congress and ap- 
proved April 20, 1898, and communicated to the Government of 
Spain, it was demanded that said Government at once relinquish its 
authority and government in the island of Cuba, and withdraw its 
land and naval forces from Cuba and Cuban waters; and the Presi- 
dent of the United States was directed and empowered to use the 
entire land and naval forces of the United States, and to call into 
the actual service of the United States the militia of the several 
States to such extent as might be necessary to carry said resolution 
into effect; and 

Wuerras, in carrying into effect said resolution, the President of 
the United ‘States deems it necessary to set on foot and maintain a 
blockade of the north coast. of Cuba, including all ports on said 
coast between Cardenas and Bahia Honda and the port of Cienfuegos 
on the south coast of Cuba: 

Now, THEREFORE, I, Witt1am McKintey, President of the United 
States, in order to enforce the said resolution, do hereby declare and 
proclaim that the United States of America have instituted and will 
maintain a blockade of the north coast of Cuba, including ports on 
said coast between Cardenas and Bahia Honda and the port of Cien- 
fuegos on the south coast of Cuba, aforesaid, in pursuance of the 
laws of the United States and the law of nations applicable to such 
cases.? An efficient force will be posted so as to prevent the entrance 
and exit of vessels from the ports aforesaid. Any neutral vessel ap- 
proaching any of said ports, or attempting to leave the same, without 
notice or knowledge of the establishment of such blockade, will be 
duly warned by the commander of the blockading forces, who will 
indorse on her register the fact, and the date, of such warning, where 
such indorsement was made; and if the same vessel shall again at- 
tempt to enter any blockaded port, she will be captured and sent to 
the nearest convenient port for such proceedings against her and her 
cargo as prize, as may be deemed advisable. 

Neutral vessels lying in any of said ports at the time of the es- 
tablishment of such blockade will be allowed thirty days to issue 
therefrom. 


* Foreign Relations, 1898, pp. 769-770. 
_ ? For papers of the Navy Department oe to this blockade, see H.Dac. 8, 
55th Cong., 3d sess., vol. XII, pp. 179-325 
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In witness whereof, I have hereunto set my hand and caused the 
seal of the United States to be affixed. | 
Done at the city of Washington, this 22d day of April, A. D. 1898, 
and of the independence of the United States the one 
[seaL] hundred and twenty-second. 
= Warrnm McKiniey 
By the President: 
JOHN SHERMAN 
Secretary of State 
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The Secretary of State (Sherman) to Diplomatic Representatives 


[Circular telegram] 


WasuHinaton, April 22, 1898. 


In event of hostilities between United States and Spain the policy 
of this Government will be not to resort to privateering but to adhere 
to the following recognized rules of international law. 

First: The neutral flag covers enemy’s goods, with the exception 
of contraband of war. Second: Neutral goods, with the exception 
of contraband of war, are not liable to capture under an enemy’s 
flag, and Third: Blockades, in order to be binding must be effective. 


SHERMAN 
147 
Proclamation Regarding Spanish and Neutral Commerce, April 26, 
1898 ? 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA 
A PROCLAMATION 


Wuereas by an act of Congress approved April 25, 1898, it is de- 
clared that war exists and that war has existed since the 21st day of 
April, A. D. 1898, including said day, between the United States of 
America and the Kingdom of Spain; and 

Wuereas it being desirable that such war should be conducted upon 
principles in harmony with the present views of nations and sanc- 
tioned by their recent practice, it has already been announced that 


1 MS., Instructions, Argentine Republic, vol. xv11, p. 344. 
* Foreign Relations, 1898, pp. 772-773. 
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the policy of this Government will be not to resort to privateering, 
but to adhere to the rules of the Declaration of Paris: 

Now, THEREFORE, I, Wrmuu1am McKIntey, President of the United 
States of America, by virtue of the power vested in me by the Con- 
stitution and the laws, do hereby declare and proclaim: | 

1. The neutral flag covers enemy’s goods, with the exception of 
contraband of war. 

2. Neutral goods, not contraband of war, are not liable to confisca- 
tion under the enemy’s flag. 

3. Blockades in order to be binding must be effective. 

4. Spanish merchant vessels, in any ports or places within the 
United States, shall be allowed till May 21, 1898, inclusive, for 
loading their cargoes and departing from such ports or places; and 
such Spanish merchant vessels, if met at sea by any United States 
ship, shall be permitted to continue their voyage, if, on examination 
of their papers, it shall appear that their cargoes were taken on 
board before the expiration of the above term; provided, that noth- 
ing herein contained shall apply to Spanish vessels having on board 
any officer in the military or naval service of the enemy, or any coal 
(except such as may be necessary for their voyage), or any other 
article prohibited or contraband of war, or any dispatch of or to the 
Spanish Government. 

5. Any Spanish merchant vessel which, prior to April 21, 1898, 
shall have sailed from any foreign port bound for any port or place 
in the United States, shall be permitted to enter such port or place, 
and to discharge her cargo, and afterward forthwith to depart with- 
out molestation; and any such vessel, if met at sea by any United 
States ship, shall be permitted to continue her voyage to any port not 
blockaded. . 

6. The right of search is to be exercised with strict regard for the 
rights of neutrals, and the voyages of mail steamers are not to be 
interfered with except on the clearest grounds of suspicion of a viola- 
tion of law in respect of contraband or blockade. 

In witness whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. 

Done at the city of Washington, on the twenty-sixth day of April, 

in the year of our Lord one thousand eight hundred and 

[sear] ninety-eight, and of the Independence of the United 

States the one hundred and twenty-second. 
Wittiam McKIntey 

By the President: 

Atvey A, ADEE 
Acting Secretary of State 


\ 
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The Secretary of the Navy (Long) to Blockading Vessels and 
Cruisers ! i 
GENERAL ORDERS 

No. 492. WASHINGTON, June 20, 1898. 
The following “ Instructions to blockading vessels and cruisers,” 
prepared by the Department of State, are published for the informa- 
tion and guidance of the naval service. 
JoHN D. Lone, 


INSTRUCTIONS TO BLOCKADING VESSELS AND CRUISERS 
[Paragraphs 1, 2, 8, 11-13, 18-19] 

1. Vessels of the United States, while engaged in blockading and 
cruising service, will be governed by the rules of international law, 
as laid down in the decisions of the courts and in the treaties and 
manuals furnished by the Naval Department to ships’ libraries, and 
by the provisions of the treaties between the United States and other 
powers. : 

The following specific instructions are established for the guidance 
of officers of the United States: 

2. A blockade to be effective and binding must be maintained by a 
force sufficient to render ingress to or egress from the port dangerous. 
If the blockading vessels be driven away by stress of weather, but 
return without delay to their stations, the continuity of the blockade 
is not thereby broken; but if they leave their stations voluntarily, 
except for purposes of the blockade, such as chasing a blockade run- 
ner, or are driven away by the enemy’s force, the blockade is aban- 
doned or broken. As the suspension of a blockade is a serious mat- 
ter, involving a new notification, commanding officers will exercise 
especial care not to give grounds for complaints on this score. 

8. A vessel under any circumstances resisting visit, destroying her 
papers, presenting fraudulent papers, or attempting to escape, should 
be sent in for adjudication. The liability of a blockade runner to 
capture and condemnation begins with and terminates with her voy- 
age. If there is good evidence that she sailed with intent to evade 
the blockade, she is good prize from the moment she appears upon 
the high seas. Similarly, if she has succeeded in escaping from a 
blockaded port she is liable to capture at any time before she reaches 
her home port. But with the termination of the voyage the offense 
ends. 

11. Blockade running is a distinct offense, and subjects the vessel 
attempting, or sailing with the intent, to commit it, to seizure with- 
out regard to the nature of her cargo. The presence of contraband 
of war in the cargo becomes a distinct cause of seizure of the vessel, 


* Foreign Relations, 1898, pp. 780-783. 
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where she is bound to a port of the enemy not blockaded, and to 
which, contraband of war excepted, she is free to trade. 

12. The belligerent right of search may be exercised without pre- 
vious notice, upon all neutral vessels after the beginning of war, to 
determine their nationality, the character of their cargo, and the 
ports between which they are trading. 

13. This right should be exercised with tact and consideration, and 
in strict conformity with treaty provisions, wherever they exist. 
The following directions are given, subject to any special treaty stip- 
ulations: After firing a blank charge, and causing the vessel to lie to, 
the cruiser should send a small boat, no larger than a whaleboat, with 
an officer to conduct the search. There may be arms in the boat, but 
the men should not wear them on their persons. The officer wearing 
only his side arms, and accompanied on board by not more than two 
men of his boat’s crew, unarmed, should first examine the vessel’s _ 
papers to ascertain her nationality and her ports of departure and 
destination. If she is neutral, and trading between neutral ports, 
the examination goes no further. If she is neutral, and bound to an 
enemy’s port not blockaded, the papers which indicate the character 
of her cargo should be examined. If these show contraband of war 
the vessel should be seized; if not, she should be set free, unless, by 
reason of strong grounds of suspicion, a further search should seem 
to be requisite. 

18. The President, by his proclamation of April 26, 1898, declared: 

“1. The neutral flag covers enemy’s goods, with the exception 
of contraband of war.” 

19. The term contraband of war comprehends only articles having 
a belligerent destination, as to an enémy’s port or fleet. With this 
explanation, the following articles are, for the present, to be treated 
as contraband: | 

Absolutely contraband.—Ordnance; machine guns and their ap- 
pliances, and the parts thereof; armor plate and whatever pertains 
to the offensive and defensive armament of naval vessels; arms and 
instruments of iron, steel, brass, or copper, or of any other mate- 
rial, such arms and instruments being specially adapted for use in 
war by land or sea; torpedoes and their appurtenances; cases for 
mines, of whatever material; engineering and transport materials, 
such as gun carriages, caissons, cartridge boxes, campaigning forges, 
canteens, pontoons; ordnance stores; portable range finders; signal 
flags destined for naval use; ammunition and explosives of all kinds; 
machinery for the manufacture of arms and munitions of war; salt- 
peter; military accouterments and equipments of all sorts; horses. 

Conditionally contraband.—Coal, when destined for a naval sta- 
tion, a port of call, or a ship or ships of the enemy; materials for the 
construction of railways or telegraphs, and money, when such ma- 
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terials or money are destined for the enemy’s forces; provisions, 
when destined for an enemy’s ship or ships, or for a place that is 
besieged. 
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Proclamation Regarding the Blockade of Certain Ports of Southern 
Cuba and the Port of San Juan, Porto Rico, June 27, 1898 * 


By THE PRESIDENT oF THE UNITED STATES 
_ A PROCLAMATION 


Wuenreas for the reasons set forth in my proclamation of April 
22, 1898, a blockade of the ports on the northern coast of Cuba, from 
Cardenas to Bahia Honda, inclusive, and of the port of Cienfuegos, 
on the south coast of Cuba, was declared to have been instituted; and 

Wuereas it has become desirable to extend the blockade to other 
Spanish ports: 

Now, THEREFORE, I, Witt1am MoKintey, President of the United 
States, do hereby declare and proclaim that, in addition to the block- 
ade of the ports specified in my proclamation of April 22, 1898, the 
United States of America has instituted and will maintain an effec- 
tive blockade of all the ports on the south coast of Cuba, from Cape 
Frances to Cape Cruz, inclusive, and also of the port of San Juan, 
in the island of Porto Rico. 

Neutral vessels lying in any of the ports to which the blockade is 
by the present proclamation extended will be allowed thirty days 
to issue therefrom with cargo. 

In witness whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. 

Done at the city of Washington, this twenty-seventh day of June, 
A. D. 1898, and of the Independence of the United States 
the one hundred and twenty-second. 

Witu1am McKinsey 


[sear] 


By the President: 
J. B. Moore 
Acting Secretary òf State 
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Message of President McKinley to Congress, December 5, 1898? 
[Extract] 
The experiences of the last year bring forcibly home to us a sense 
of the burdens and the waste of war. We desire, in common with 
most civilized nations, to reduce to the lowest possible point the dam- 


1 Foreign Relations, 1898, pp. 773-774. 
* Foreign Relations, 1898, pp. xL1x—xov. 
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age sustained in time of war by peaceable trade and commerce. It 
is true we may suffer in such cases less than other communities, but 
all nations are damaged more or less by the state of uneasiness and 
apprehension into which an outbreak of hostilities throws the entire 
commercial world. It should be our object, therefore, to minimize, 
so far as practicable, this inevitable loss and disturbance. This 
purpose can probably best be accomplished by an international 
agreement to regard all private property at sea as exempt from 
capture or destruction by the forces of belligerent powers. The 
United States Government has for many years advocated this humane 
and beneficent principle, and is now in position to recommend it to 
other powers without the imputation of selfish motives. I therefore 
suggest for your consideration that the Executive be authorized to 
correspond with the Governments of the principal maritime powers 
with a view of incorporating into the permanent law of civilized 
nations the principle of the exemption of all private property at 
sea, not contraband of war, from capture or destruction by belligerent 
powers. 
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The Secretary of State (Hay) to the Delegates to the Hague Peace 
Conference of 1899 (White, Low, Newel, Mahan, Crozier) 3 


WASHINGTON, April 18, 1899. 
| GENTLEMEN : 


Since the conference has its chief reason of existence in the heavy 
burdens and cruel waste of war, which nowhere affect innocent pri- 
vate persons more severely or unjustly than in the damage done to 
peaceable trade and commerce, especially at sea, the question of ex- 
empting private property from destruction or capture on the high 
seas would seem to be a timely one for consideration. 

As the United States has for. many years advocated the exemp- 
tion of all private property not contraband of war from hostile treat- 
ment, you are authorized to propose to the conference the principle 
of extending to strictly private property at sea the immunity from 
destruction or capture by belligerent powers which such property 
already enjoys on land as worthy of being incorporated in the per- 
manent law of civilized nations. 

I am [etc.] Joan Hay 


nS 


1 Foreign Relations, 1899, pp. 511-518. 
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The American Delegates to the Hague Peace Conference of 1899 
(White, Low, Newel, Mahan, Crozier) to the President of the Con- 
ference (Staal), June 20, 1899 * 


Excettency: In accordance with instructions from their Gov- 
ernment, the Delegation of the United States desire to present to the 
Peace Conference, through Your Excellency as its President, a pro- 
posal regarding the immunity from seizure on the high seas, in 
time of war, of all private property except contraband. 

It is proper to remind your Excellency, as well as the Conference, 
that in presenting this subject we are acting not only in obedience 
to instructions from the present Government of the United States, 
but also in conformity with a policy urged by our country upon the 
various powers at all suitable times for more than a century. 

In the Treaty made between the United States and Prussia in 
1785 occurs the following clause: 

u“ Tous les vaisseaux marchands et commercants, employes a 
lechange des productions de differents endroits, et, par consequent, 
destines a faciliter et a repandre les necessites, les commodites et les 
douceurs de la vie, passeront librement et sans etre molestes. ... 
Et les deux puissances contractantes s'engagent a n’accorder 
aucunes commissions a des vaisseaux assures en course, qui les 
autorisent a prendre ou a detruire ces sortes de vaisseaux marchands 
ou a interrompre le commerce.” Art 23. 

In 1823 Mr. Monroe, President of the United States, after dis- 
cussing the rights and duties of neutrals, submitted the following 
proposition : 

“Aucune des parties contractantes n’autorisera des vaisseaux de 
guerre a capturer ou a detruire les dits navires (de commerce et de 
transport), ni n’accordera ou ne publiera aucune commission a aucun 
vaisseau de particulier arme en course pour lui donner le droit de 
saisir ou detruire les navires de transport ou d’interrompre leur 
commerce.” 

In 1854, Mr. Pierce then President, in a message to the Congress 
of the United States, again made a similar proposal. 

In 1856 at the Conference of Paris, in response to the proposal by 
the greater European Powers to abolish privateering, the Govern- 
ment of the United States answered expressing its willingness to do 
so provided that all property of private individuals not contraband 
of war on sea as already on land should be exempted from seizure. 

In 1858, under the administration of Mr. Buchanan, then Presi- 
dent, a Treaty made between the United States and Bolivia con- 


1MS., Minutes of the Sessions of the American Delegation. 
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templated a later agreement to relinquish the rights of capturing 
private property upon the high seas. 

In 1871 in her Treaty with Italy, the United States again showed 
adhesion to the same policy. Article 12 runs as follows: 

“The High Contracting Parties agree that, in the unfortunate 
event of a war between them, the private property of their respec- 
tive citizens and subjects, with the exception of contraband of war, 
shall be exempt from capture or seizure, on the high seas or else- 
where, by the armed vessels or by the military forces of either party ; 
it being understood that this exemption shall not extend to vessels 
and their cargoes which may attempt to enter a port blockaded by 
the naval forces of either party.” 

It may be here mentioned that various Powers represented at this 
Conference have at times indicated to the United States a willing- 
ness, under certain conditions, to enter into arrangements for the 
exemption of private property from seizure on the high seas. 

It ought also to be here mentioned that the doctrine of the Treaty 
of 1871 between Italy and the United States had previously been 
asserted in the Code of the Italian Merchant Navy as follows: 

“La capture et la prise des navires marchands d’un Etat ennemi 
par les navires de guerre seront abolies par voie de reciprocite a 
Vegard des Etats qui adoptent la meme mesure envers la marine 
marchande italienne. La reciprocite devra resulter de lois locales, 
de conventions diplomatiques, ou de declarations faites par lennemi 
avant le commencement de la guerre.” Art. 211. 

And in the correspondence with Mr. Middleton, the Representa- 
tive of the United States at the Russian Court, Count Nesselrode, 
so eminent in the service of Russia, said that the Emperor sympa- 
thized with the opinions and wishes of the United States, and that 
“as soon as the Powers whose consent he considers as indispensable 
shall have shown the same dispoition, he will not be wanting in 
authorizing his ministers to discuss the different articles of an Act 
which will be a crown of glory to modern diplomacy.” 

In this rapid survey of the course which the United States have 
. pursued during more than a century, Your Excellency will: note 
abundant illustration of the fact above stated—namely that the 
instructions under which we now act do not result from the adoption 
of any new policy by our Government or from any sudden impulse 
of our people, but that they are given us in continuance of a policy 
adopted by the United States in the first days of its existence and 
earnestly urged ever since. 

Your Excellency will also remember that this policy has been 
looked upon as worthy of discussion in connection with better provi- 
sions for promoting peace and diminishing the horrors of war not 
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only by eminent statesmen and diplomatists in the active service of 
various great nations, but that it has also the approval of such emi- 
nent recent authorities in international law as Bluntschli, Pierantoni, 
De Martens, Bernard, Masse, De Lavelye, Nys, Calvo, Maine, Hall, 
Woolsey, Field, Amos, and many others. 

We may also recall to your attention that the Institute of Inter- 
national Law has twice pronounced in its favor. 

The proposition which we are instructed to present may be formu- 
lated as follows: 

“The private property of all citizens or subjects of the signatory 
powers, with the exception of contraband of war, shall be exempt 
from capture or seizure on the high seas or elsewhere by the armed 
vessels or by the military forces of any of the said signatory powers. 
But nothing herein contained shall extend exemption from seizure 
to vessels and their cargoes which may attempt to enter a port block- 
aded by the naval forces of any of the said powers.” 

As regards the submission of this question to the Conference at 
this time, we most respectfully present the following additional 
observations : 

At the second session of the Conference held on the 20th of May, 
it was decided in connection with the establishment of the three 
Commissions to which were referred the various articles of the 
Russian circular of December 30, 1898/January 11, 1899, as 
follows :— 

“Tl est entendu qu’en dehors des points mentionnes ci-dessus, la 
Conference ne se considere comme competente pour l’examen d’aucune 
autre question. En cas de doute la Conference aurait a decider si 
telle ou telle proposition emise dans les commissions rentrerait ou 
non dans le cadre trace par ces points.” 

The fact that we have received the instructions herein referred 
to, from the President of the United States, shows that the scope 
of the Conference was believed by our Government to be wide enough 
to include this question. 

The invitation from the Government of the Netherlands in re- 
sponse to which we are here, invites us as follows: “ afin de discuter 
les questions exposees dans la seconde circulaire russe du 30 decembre 
1898/11 janvier 1899, ainsi que toutes autres questions se rattachant 
aux idees emises dans la circulaire du 12/24 aout 1898, avec exclu- 
sion, toutefois, des deliberations de tout ce qui touche aux rapports 
politiques des Etats ou a l’ordre de choses etabli par les traites.” 

We respectfully submit that a rule of war relation [relating] to 
the amelioration of its hardships as practiced upon the sea attaches 
as fairly to the ideas put forth in the Russian circular of August 
12/24, 1898, as the stipulations of the Geneva Convention or the Rules 
of War relating to operations on land of the Brussels Conference of 
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1874, The Government of the United States has assumed that if the 
Russian circular of December 30, 1898/January 11, 1899, did not 
specifically mention this question, it was because the Russian Govern- 
ment wished the Conference to decide for itself whether the question 
should be discussed. 

It would certainly appear from the foregoing statements that there 
is here at least a case of doubt calling for submission to the Con- 
ference as is contemplated in the resolution adopted on the 20th of 
May, and in view of this fact the Delegation of the United States of 
America respectfully request that the matter be submitted by Your 
Excellency to the proper Commission or the Conference itself that 
it may be decided whether our proposal is one those which should 
now be considered. 

In submitting this request allow us to present to your Excellency 
the assurance of our most distinguished consideration. 


ANDREW D. WHITE 

Seru Low 

STANFORD NEWEL 

A. T. MAHAN 

WILLIAM CROZIER 

FREDERICK W. HoLLs 
Secretary 
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The United States Naval War Code of 1900} 
[Articles 19, 32, 34-45] _ 


BELLIGERENT AND NEUTRAL VESSELS 


Arr. 19. A neutral vessel carrying the goods of an enemy is, 
with her cargo, exempt from capture, except when carrying contra- 
band of war or endeavoring to evade a blockade. 


THE EXERCISE OF THE RIGHT OF SEARCH 


ART. 32. The following mode of procedure, subject to any special 
treaty stipulations, is to be followed by the boarding vessel, whose 
colors must be displayed at the time: 

The vessel is brought to by firing a gun with blank charge. If 
this is not sufficient to cause her to lie to, a shot is fired across the 
bows, and in case of flight or resistance force can be used to compel 
the vessel to surrender. 

The boarding vessel should then send one of its smaller boats 
alongside, with an officer in charge wearing side arms, to conduct 


* Issued June 27, 1900, General Orders No, 551, 
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the search. Arms may be carried in the boat, but not upon the per- 
sons of the men. When the officer goes on board of the vessel he 
may be accompanied by not more than two men, unarmed, and 
he should at first examine the vessel’s papers to ascertain her nation- 
ality, the nature of the cargo, and the ports of departure and des- 
tination. If the papers show contraband, an offense in respect 
of blockade, or enemy service, the vessel should be seized; otherwise 
she should be released, unless suspicious circumstances justify a fur- 
ther search. If the vessel be released, an entry in the log book to that 
effect should be made by the boarding officer. 


e 
CONTRABAND OF WAR 


Arr. 34. The term “contraband of war” includes only articles 
having a belligerent destination and purpose. Such articles are 
classed under two general heads: 

(1) Articles that are primarily and ordinarily used for military 
purposes in time of war, such as arms and munitions of war, military 
material, vessels of war, or instruments made for the immediate 
manufacture of munitions of war. 

(2) Articles that may be and are used for purposes of war or 
peace, according to circumstances. 

Articles of the first class, destined for ports of the enemy or places 
occupied by his forces, are always contraband of war. 

Articles of the second class, when actually and especially destined 
for the military or naval forces of the enemy, are contraband of war. 
-= Iñ case of war; the articles that are conditionally and uncondi- 
tionally contraband, when not specifically mentioned in treaties pre- 
viously made and in force, will be duly announced in a public 
manner. 

Arr. 35. Vessels, whether neutral or otherwise, carrying con- 
traband of war destined for the enemy, are lable to seizure and 
detention, unless treaty stipulations otherwise provide. 

Arr. 36. Until otherwise announced, the following articles are to 
be treated as contraband of war: 

Absolutely contraband.—Ordnance; machine guns and their ap- 
pliances and the parts thereof; armor plate and whatever pertains 
to the offensive and defensive armament of naval vessels; arms and 
instruments of iron, steel, brass, or copper, or of any other material, 
such arms and instruments being specially adapted for use in war 
by land or sea; torpedoes and their appurtenances; cases for mines, of 
whatever material; engineering and transport materials, such as gun 
carriages, caissons, cartridge boxes, campaigning forges, canteens, 
pontoons; ordnance stores; portable range finders; signal flags des- 

tined for naval use; ammunition and explosives of all kinds and their 
component parts; machinery for the manufacture of arms and muni- 
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tions of war; saltpeter; military accouterments and equipment of all 
sorts; horses and mules. 

Conditionally contraband.—Coal, when destined for a naval sta- 
tion, a port of call, or a ship or ships of the enemy; materials for the 
construction of fail waye or telegraphs; and money, when such ma- 
terials or money are destined for the enemy’s forces; provisions, 
when actually destined for the enemy’s military or naval forces. 


BLOCKADE ° 


Art. 37. Blockades, in order to be binding, must be effective; 
that is, they must be maintained by a force sufficient to render 
hazardous the ingress to or egress from a port. 

If the blockading force be driven away by stress of weather and 
return without delay to its station, the continuity of the blockade is 
not thereby broken. If the blockading force leave its station volun- 
tarily, except for purposes of the blockade, or is driven away by the 
enemy, the blockade is abandoned or Drolc The abandonment or 
forced suspension of a blockade requires a new notification of 
blockade. 

Art, 38. Neutral vessels of war must obtain permission to pass 
the blockade, either from the government of the State whose forces 
are blockading the port, or from the officer in general or local charge 
of the blockade. If necessary, these vessels should establish their 
identity to the satisfaction of the commander of the local blockading 
force. If military operations or other reasons should so require, 
permission to enter a blockaded port can be restricted or denied. 

Art. 39. The notification of a blockade must be made before 
neutral vessels can be seized for its violation. This notification may 
be general, by proclamation, and communicated to the neutral States 
through diplomatic channels; or it may be local, and announced to 
the authorities of the blockaded port and the neutral consular off- 
cials thereof. A special notification may be made to individual 
vessels, which is duly indorsed upon their papers as a warning. A 
notification to a neutral State is a sufficient notice to the citizens or 
subjects of such State. If it be established that a neutral vessel has 
knowledge or notification of the blockade from any source, she is 
subject to seizure upon a violation or attempted violation of the 
blockade. 

The notification of blockade should declare, not only the limits of 
the blockade, but the exact time of its commencement and the dura- 
tion of time allowed a vessel to discharge, reload cargo, and leave 
port. : | 
Art. 40. Vessels appearing before a blockaded port, having sailed 
before notification, are entitled to’ spécial Horionn 26 a blockad- 

42179—34——83 
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ing vessel. They should be boarded by an officer, who should enter 
upon the ship’s log or upon its papers, over his official signature, the 
name of the notifying vessel, a notice of the fact and extent of the 
blockade, and of the date and place of the visit. After this notice, 
an attempt on the part of the vessel to violate the blockade makes 
her liable to capture. 

Art. 41. Should it appear, from the papers of a vessel or other- 
wise, that the vessel had sailed for the blockaded port after the 
fact of the blockade had been communicated to the country of her 
port of departure, or after it had been commonly known at that 
port, she is liable to capture and detention as a prize. Due regard 
must be had in this matter to any treaties stipulating otherwise. 

Art. 42. A neutral vessel may sail in good faith for a blockaded 
port, with an alternative destination to be decided upon by informa- 
tion as to the continuance of the blockade obtained at an. intermediate 
port. In such case, she is not allowed to continue her voyage to the 
blockaded port in alleged quest of information as to the status of 
the blockade, but must obtain it and decide upon her course before 
she arrives in suspicious vicinity; and if the blockade has been 
formally established with due notification, sufficient doubt as to the 
good faith of the proceeding will subject her to capture. 

Arr. 43. Neutral vessels found in port at the time of the estab- 
lishment of a blockade, unless otherwise specially ordered, will be 
allowed thirty days from the establishment of the blockade, to load 
their cargoes and depart from such port. 

Art, 44. The liability of a vessel purposing to evade a blockade, 
to capture and condemnation, begins with her departure from the 
home port and lasts until her return, unless in the meantime the 
blockade of the port is raised. 

Art. 45. The crews of neutral vessels violating or attempting to 
violate a blockade are not to be treated as prisoners of war, but any 
of the officers or crew whose testimony may be desired before the 
prize court should be detained as witnesses. 
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Opinion of the United States Court of Claims in the Case of “ The 
Schooner ‘Atlantic’,” December 2, 1901? 


The vessel and cargo were captured and condemned in May, 1799. 
The ground of the condemnation material to be considered appears 
from the decree to have been that a part of the cargo consisted of 
horses “ which by the terms of the law are objects of contraband.” 

The treaty with France of February 6, 1778 (8 Stat. L., art. 24), 
declared horses to be contraband. - But that treaty was abrogated 

*37 Ct. Cl. 21-23. 
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by the act of Congress of July 7, 1798, in the face of the French 
decree of 14 Nivose, year 3, repealing the order of May 9, 1798, 
declaring that the treaty should govern France notwithstanding the 
conduct of England. So the matter in issue here, though intended 
to be settled by that treaty, became open to determination according 
to the usage of nations and the rules of international law. Accord- 
ingly, the question is presented for the first time in the history of 
this litigation whether horses were contraband per se under the law 
of nations at the time of the seizure, and if so, to what extent knowl- 
edge on the part of the shipowner of the presence on board of con- 
traband articles involved the other part of the cargo and the ship. 

Writers on international law are agreed that the act of carrying to 
an enemy articles directly useful in war is a wrong for which the 
injured party may punish the neutral taken in the act. But difficul- 
ties arise in defining what articles are contraband. Text writers 
answer the inquiry variously. But it would appear to be the almost 
unanimous opinion of elementary writers and the declarations of 
prize ordinances that articles or material which by their nature are 
fit to be used in war come within the classification. The difficulty 
commences in attempting to reconcile the conflicting authorities re- 
specting those articles equally applicable to use in time of peace as 
well as in time of war, and the consequences arising from the circum- 
stances of transportation and capture growing out of the fluctuating 
usages of nations and texts of various conventions designed to ee 
to those usages the fixed form of positive law. 

The principal point in dispute is as to articles deemed to be of am- 
biguous or uncertain use when in the enemy’s country and in time of 
war. One class of writers contends for an absolute rule that all 
articles are of such description. Another class contends that as to 
such articles, inquiry may be made into the circumstances of their 
presence for the purpose of determining their probable use in the 
particular instance. The latter rule was unquestionably the British 
doctrine, recognized in her treaties, stated by her text writers, ac- 
cepted by her statesmen, and enforced by her prize courts. Thus, 
provisions might become contraband according to the circum- 
stances of their destination and intended use. (Halleck’s Int. L., 
587.) 

Parsons defines contraband: as settled by the practice of maritime 

nations, as “a trade with a belligerent, intended to provide him with 
military supplies, equipments, instruments, or arms.” 

Great maritime powers, when engaged in war, have ainen the 
list, and nations generally neutral have contracted it. 

Grotius divides all articles of trade into three classes, to wit: 
Implements and material which, by their nature, are suitable to be 
used in war; articles of taste and luxury, useful only for civil 


500 POLICY TOWARD MARITIME COMMERCE IN WAR 


purposes; articles which are of indiscriminate use in peace and war. 
Articles of the first class have always been considered contraband; 
those of the second class never; while those of the third class contra- 
band according to the particular circumstances of war. Little objec- 
tion has been made, says Halleck, to the foregoing classification, but 
it leaves the entire difficulty unsettled, as the question immediately 
arises with respect to what articles are to be assigned to each class 
and under what particular circumstances articles of the third class 
become subject to capture as contraband. (Halleck’s Laws of War, 
577.) 

An ancient ordinance of marine, dating as far back as 1681, pro- 
vided that— 


“Arms, powder, bullets, and other munitions of war, also horses 
and their furniture, which shall be transported for the use of the 
army, shall be confiscated on whatever vessel found and to whatever 
sehr they belong, whether subjects or aliens.” (Art. 2 of title 9, 

ook 3, Ord. of Mar.) 


Out of the mass of learning gathered by the commentators and 
rules announced from the bench from time to time, the weight of 
authority preponderates for the proposition that at the time of the 
seizure of the Atlantic, horses were presumptively considered con- 
traband according to the usage of most nations. Certainly, accord- 
ing to the understanding between this country and France, as far as 
it may be said any understanding existed between the two countries 
on the subject at that time, they were‘se considered. 

The schooner was a vessel of only 85 tons burden, and fees were 
38 horses on board. They constituted a large part of the cargo. 
Tobago was one of the West Indies group of islands. Whether it 
was a port of naval or military equipment is not clear; but it was 
a part of the United Kingdom, then at war with France. Aside 
from any absolute rule, the presumption must be, in the absence of 
proof, that such a shipment was deen for the military use of the 
belligerent adversary. | 
_ The mere presence of a contraband article on board ship as 
an incident of the voyage, without proof or circumstances sufficient 
to justify the.belief that the shipowners or their agents knew they 
were carrying contraband in violation of the laws of neutrality, 
will justify seizure and withdrawal of the contraband article alone. 
If a substantial part of the cargo consists of contraband articles 
or materials, such articles or materials are not only liable to seizure, 
but the presumption arises that the voyage was undertaken in vio- 
lation of the duty of a Nonea and with intent to aid the belligerent 
acvorsaiyo : 
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The great weight of authority is that knowledge on the part of 
the shipowner of the presence on board of contraband articles, 
or conduct on the part of officers of the ship showing that they 
knew of the presence of such articles, involves the whole ship. 
(Desty’s Ship and Adm., sec. 425; Kent’s Com., Vol. I, 143; Halleck 
on Int. L., 572; Hall’s Int. L., 693; Walker’s Int. L., 512; Am. and 
Eng. Encl. of Law, Vol. II, 476.) 

France being justified in seizing the Atlantic and condemning 
the cargo and the vessel, a claim did not arise against that Republic. 

It is ordered that the conclusions of the court be reported to 
Congress. 
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Opinion of the United States Court of Claims in the Case of 
“ The Schooner ‘ Bird’”, February 2, 1903+ 


The claim in this case arises under the act of January 20, 1885 
(23 Stats. L., 283), known as the French spoliation act, whereby 
jurisdiction is conferred upon the Court of Claims to consider the 
“valid claims of citizens of the United States to indemnity upon 
the French Government arising out of illegal captures, detentions, 
seizures, condemnations, and confiscations prior to the ratification 
of the convention between the United States and the French Re- 
public concluded on the thirtieth day of September, eighteen hun- 
dred, the ratifications of which were exchanged on the thirty-first 
day of July following.” 

In the present case the vessel sailed on a commercial voyage 
June 17, 1799, from North Carolina bound for Martinique, laden 
with a cargo of tar, live stock, and other goods, and while pursuing 
her journey was in the same month captured by the French priva- 
teer La Légére, Captain Pairandau, and taken into St. Bartholo- 
mew, where the vessel and cargo were condemned and sold by the 
French prize tribunal at Guadeloupe, July 13, 1799, whereby both 
vessel and cargo became a total loss to the owners. 

The grounds of condemnation were: (1) That the greater part 
of the cargo consisted of barrels of tar intended for the English 
island of Barbados; (2) that the vessel was not provided with a crew 
list. | | 

The question presented is: Were the barrels of tar on board the 
vessel bound for an English port contraband of war? 

The treaty of amity and commerce between the United States 
and the King of France of February 6, 1778, Public Treaties 
of the United States, 1873, pages 203-210, in respect of what goods 


*38 Ct. Cl. 229-234. 
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shall be deemed contraband, article 24, provides that under that 
designation there “shall be comprehended arms, great guns, bombs 
with the fuses and other things belonging to them, cannon ball, gun- 
powder, match, pikes, swords, lances, spears, halberds, mortars, 
petards, grenades, saltpeter, muskets, musket ball, bucklers, helmets, 
breastplates, coats of mail, and the like kinds of arms proper for 
arming soldiers, musket rests, belts, horses with their furniture, and 
all other warlike instruments whatever.” 

On the other hand the same article of the treaty provides what 
shall not be reckoned among contraband or prohibited goods, among 
which are tar, pitch, ropes, cables, sails, anchors, ship masts, planks, 
boards and beams, and all other things proper either for building or 
repairing ships, and such other goods as may not have been worked 
into the form of any instrument or things prepared for war. 

That treaty, however, was abrogated by the act of July 7, 1798 
(1 Stat. L., 578), on the ground that France had repeatedly violated 
- the provisions of the treaty and refused reparation for the injuries 
so caused. 

As the vessel in the present case was captured and condemned sub- 
sequent to that act, the defendant’s contention is that the question 
whether tar was or was not contraband must be determined by the 
rules of international law, and such has been the holding of the 
court in these cases. 

Vattel, in his work on the Law of Nations, in substance says that 
as a neutral has no part in the quarrel between two other nations, 
she is under no obligations to stop her commerce between those na- 
tions. But that to entitle a neutral to the continued enjoyment of 
neutrality she must not refuse to sell to one nation while carrying 
abundant supplies to the other, unless such has been the previous 
custom of such neutral, in which case she may continue, as she is 
under no obligations to sacrifice her interest. (Vattel, book 3, p. 
336.) But he further says: 


“When I have notified to them my declaration of war against 
such or such a nation, if they will afterwards expose themselves to 
risk in supplying her with things which serve to carry on war, they 
will have no reason to complain if their goods fall into my possession, 
and I, on the other hand, do not declare war against them for having 
attempted to convey such goods. They suffer, indeed, by a war in 
which they have no concern, but they suffer accidentally. I do not 
oppose their right, I only exert my own; and if our rights clash 
with and reciprocally injure each other, that circumstance is the 
effect of inevitable necessity. Such collisions daily happen in war. 
When, in pursuance of my rights, I exhaust a country from which 
you derive your subsistence—when besieging a city with which 
you carried, on a good and profitable trade, I doubtless injure you; 

subject you to losses and inconvenience, but it is without any design 
of hurting you. I only make use of my rights, and consequently do 
you no injustice.” 
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That the commerce of neutral nations may enjoy that freedom 
consistent with the laws of war, there are, says Vattel, “ certain rules 
to be observed, on which Europe seems to be generally agreed.” 
The first and obvious rule is “to distinguish ordinary goods which 
have no relations to war from those that are peculiarly subservient 
to it.” The right to free and uninterrupted trade with nations at 
war is a right reserved to all neutrals so long as they do not engage 
in the trade of contraband goods. But when that rule is violated 
by the vessel of a neutral carrying contraband, defined by Vattel 
as “ arms, ammunition, timber for shipbuilding, every kind of naval 
stores, horses, and even provisions in certain junctures when we have 
hopes of reducing the enemy by famine, the vessel thus carrying 
such goods to an enemy’s port subjects herself to seizure, condem- 
nation, and sale.” 

Such seizure is made, says Vattel, “in order that fear of loss may 
operate as a check on the avidity of gain and deter the merchants 
of neutral countries from supplying the enemy with such commodi- 
ties.” When the vessel and the innocent cargo belong to the same 
owner as the contraband they are all involved in the same penalty, 
and, though the findings in the present case do not show who the 
owner of the cargo was, it is avered in the petition that the owners 
of the vessel were also the owners of “ her cargo, freight, etc.” 

As the tar constituted the principal part of the cargo, it must be 
presumed that the owners of the vessel, in the absence of any proof 
to the contrary, had knowledge thereof. In the case of the Maria 
(1 C. Rob., 372), decided in June, 1799, Sir William Scott said: 


“That tar, pitch, and hemp going to the enemy’s use are liable 
to be seized as contraband in their own nature can not, I conceive, 
be doubted under the modern law of nations.” | 


Kent in his Commentaries, volume 1, page 136, after reviewing 
the conflicting views under varying conditions of such authorities 
as Grotius, Vattel, Valin, Pothier, and other writers, says: 


“ The executive government of this country has frequently con- 
ceded that the materials for the building, equipment, and armament 
of ships of war, as timber and naval stores, were contraband.” 


During the war between England and France, beginning in 1798, 
the question of contraband was much discussed, and, says Kent 
(1 Kent Com., 137) : 


“ We professed to be governed by the modern usage of nations on 
this point.” 

He also at the same page refers to the national convention of 
France on the 9th of May, 1793, whereby it was “decreed that 
neutral vessels laden with provisions destined to an enemy’s port 
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should be arrested and carried into France;” and further, that 
“one of the earliest acts of England in that war was to detain all 
neutral vessels going to France, and laden with corn, meal, or 
flour.” 

This was on the (isay that by the law of nations all provisions 
a be considered as contraband, if depriving the enemy thereof 

‘was one of the means employed to reduce him to reasonable terms 
of peace.” But this claim on the part of England, says Kent, “ was 
promptly and perseveringly resisted by the United States.” 

In the treaty of amity, commerce, and navigation between England 
and the United States of November 19, 1794 (Public Treaties of the 
United States, pp. 269, 278), in respect of what shall be deemed 
contraband, article 18, among other things, provides: 


“ Arms and implements serving for the purposes of war by land 
or by sea, ... .7 as also timber for shipbuilding, ċar or rosin, copper 
in sheets, sails, hemps, and cordage, and generally whatever may 
serve directly to the equipment of vessels, unwrought iron and fir 
planks only excepted.” 


In referring to that article Kent says (1 Kent Com., 138) : 


“ Our Government has repeatedly admitted that as far as the 
treaty enumerated contraband articles it was declaratory of the law 


of nations, and that the a conceded nothing on the subject of 


contraband.” 


Hall in his work on International Law, section 249, among other 
things, says that “it has always been the practice of England and 
France to regard horses as contraband ” and that “in a large number 
of treaties they are expressly included;” and further he says that 
“in none are they excluded, except in a few contracted by Russia and 
in those between the United States and other American countries, the 
latter, however confining the prohibition to cavalry mounts.” 
(Other authorities differ as to horses.) Then, ae that, in 
section 243 he says: | 


- Materials of naval R e g, hip timber, masts, 
. -+ cordage, copper in sheets, hemp, tar, etc., have been deemed 
contraband by less general consent. 3 


English usage, he says, “ bars all such objects iron reaching the 
enemy, but does not treat them as being all equally harmful,” manu- 
factured articles being “looked upon with more suspicion than raw 
material.” Further he says that “the American rule on the sub- 
ject is identical with that of England;” that in a dispute with Spain 
in 1797 “the United States laid down that ‘ship timber and naval 
stores are by the law of nations contraband of war, and the courts 


1 Omission indicated in text. 
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give expression to a like view.” ‘Thus we see that by the law of 
nations naval stores are deemed contraband of war, tar being spe- 
cially enumerated in the list. 

Though, as before stated, while there is no clain here for the 
cargo, the petition avers that the owners of the vessel were also 
the owners of the cargo; and, that being so, the ancient rule was, as 
stated by Kent (1 Kent, 142), that— | 


“ Contraband articles are said to be of an infectious nature, and 
they contaminate the whole cargo belonging to the same owners. 
The innocence of any particular article is not usually admitted to 
exempt it from the general confiscation. By the ancient law of 
Europe the ship also was liable to condemnation, and such a penalty 
was deemed just and supported by the general analogies of law, for 
the owner of the ship had engaged it in an unlawful commerce, and 
contraband goods were seized and condemned ez delicto.” 


At the time of the capture and condemnation of the vessel for 
which indemnity is sought the cargo,. principally of tar, bound for 
an English port, was contraband of war, and therefore the condem- 
nation was legal, and ne owners and insurers are not entitled to 
indemnity. 

_ The case, together with this opinion, will be reported to Congress 
for their action accordingly. 
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Summary of Suggested Changes in the Naval War Code of 1900 as 
a Result of Naval War College Discussions of 1903? 


[Articles 19, 37, and 43] 


ARTICLE 19. A neutral vessel carrying the goods of the enemy is, 
with her cargo, exempt from capture, except when carrying contra- 
band of war, endeavoring to evade a blockade, or guilty of unneutral 
service. 


ARTICLE 37. Blockade is a measure of war between belligerents, 
and in order to be binding must be effective; that is, it must be 
maintained by a force sufficient to render hazardous the ingress to or 
egress from a port. 

If the blockading force be driven away by stress of weather and 
return without delay to its station, the continuity of the blockade is 
not thereby broken. If the blockading force leave its station volun- 
tarily, except for purposes of the blockade, or is driven away by the 


* Naval War College, International Law Discussions, 1903, pp. 91-97. 
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enemy, the blockade is abandoned or broken. The abandonment 


or forced suspension of a blockade requires a new notification of 
blockade. : 

ARTICLE 43. Neutral vessels found in port at the time of the 
establishment of a blockade will be allowed a specified number of 
days from the establishment of the blockade, to load their cargoes 
and depart from such port. 
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Message of President Theodore Roosevelt to Congress, December 7, 
1903 * 


[Extract] 


...In President McKinley’s annual Message of December 5, 
1898, he made the following recommendation : | 


“The experiences of the last year bring forcibly home to us a 
sense of the burdens and the waste of war. We desire, in common 
with most civilized nations, to reduce to the lowest possible point 
the damage sustained in time of war by peaceable trade and com- 
merce. It is true we may suffer in such cases less than other com- 
munities, but all naticns are damaged more or less by the state of 
uneasiness and apprehension into which an outbreak of hostilities 
throws the entire commercial world. It should be our object, there- 
fore, to minimize, so far as practicable, this inevitable loss and 
disturbance. This purpose can probably best be accomplished by 
an international agreement to regard all private property at sea 
as exempt from capture or destruction by the forces of belligerent 
powers. The United States Government has for many years advo- 
cated this humane and beneficent principle, and is now in a position 
to recommend it to other powers without the imputation of selfish 
motives. I therefore suggest for your consideration that the Execu- 
tive be authorized to correspond with the governments of the princi- 
pal maritime powers with a view of incorporating into the perma- 
nent law of civilized nations the principle of the exemption of all 
private property at sea, not contraband of war, from capture or 
destruction by belligerent powers.” | 


I cordially renew this recommendation. 
The Supreme Court, speaking on December 11, 1899, through 
Peckham, J., said: | = | 


“It is, we think, historically accurate to say that this Government 
has always been, in its views, among the most advanced of the 
governments of the world in favor of mitigating, as to all non- 
combatants, the hardships and horrors of war. To accomplish 
that object it has always advocated those rules which would in 
inost cases do away with the right to capture the private property 
of an enemy on the high seas.” 


1 Foreign Relations, 1903, pp. VII—-XLII. 


DOCUMENTS = 507 


I advocate this as a matter of humanity and morals. It is anach- 
ronistic when private property is respected on land that it should 
not be respected at sea. Moreover, it should be borne in mind that 
shipping represents, internationally speaking, a much more gener- 
alized species of private property than is the case with ordinary 
property on land—that is, property found at sea is much less apt than 
is the case with property found on land really to belong to any one 
nation. Under the modern system of corporate ownership the flag 
of a vessel often differs from the flag which would mark the national- 
ity of the real ownership and money control of the vessel; and the 
cargo may belong to individuals of yet a different nationality. 
Much American capital is now invested in foreign ships; and among 
foreign nations it often happens that the capital of one is largely 
invested in the shipping of another. Furthermore, as a practical 
matter, it may be mentioned that while commerce destroying may 
cause serious loss and great annoyance, it can never be more than a 
subsidiary factor in bringing to terms a resolute foe. This is now 
well recognized by all of our naval experts. The fighting ship, not 
the commerce destroyer, is the vessel whose feats add renown to a 
nation’s history, and establish her place among the great powers of 
the world. 
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The Kecretary of State (Hay) to the Diplomatic Representatives 
in Europe ' 


[Circular] , 
_ WASHINGTON, June 10, 1904. 

GENTLEMEN: It appears from public documents that coal, naph- 
tha, alcohol, and other fuel have been declared contraband of war 
by the Russian Government. 

These articles enter into general consumption in the arts of peace, 
to which they are vitally necessary. They are usually treated not as 
“absolutely contraband of war,” like articles that are intended 
primarily for military purposes in time of war, such as ordnance, 
arms, ammunition, etc., but rather as “conditionally contraband ”— 
that is to say, articles that may be used for or converted to the pur- 
poses of war or peace, according to circumstances. They may rather 
be classed with provisions and food stuffs of ordinarily innocent use, 
but which may become absolutely contraband of war when actually 
and especially destined for the military or naval forces of the enemy. 

In the war between the United States and Spain the Navy Depart- 
ment, General Orders, No. 492, issued June 20, 1898, declared, in 


1 Foreign Relations, 1904, pp. 730-782. 
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article 19, as follows: “ The term ‘contraband of war’ comprehends 
only articles having a belligerent destination.” Among articles 
absolutely contraband it declared ordnance, machine guns, and other 
articles of military or naval warfare. It declared as conditionally 
contraband “coal, when destined for a naval station, a port of call, 
or a ship or ships of the enemy.” It likewise declared provisions 
to be conditionally contraband “ when destined for the enemy’s 
ship or ships, or for a place that is besieged.” 

The above rules as to articles absolutely or conditionally contra- 
band of war were adopted in the Naval War Code, promulgated by 
the Navy Department, June 27, 1900. 

While it appears from the documents mentioned that rice, food 
stuffs, horses, beasts of burden, and other animals which may be used 
in time of war are declared to be contraband of war only when they 
are transported for account of or in destination to the enemy, yet all 
kinds of fuel, such as coal, naptha, alcohol, are classified along with 
arms, ammunition, and other articles intended for warfare on land 
or sea. | | 

The test in determining whether articles ancipitis usus are contra- 
band of war is their destination for the military uses of a belligerent. 
Mr. Dana, in his Notes to Wheaton’s International Law, says: “The 
chief circumstance of inquiry would naturally be the port of destina- 
tion. If that is a naval arsenal, or a port in which vessels of war 
are usually fitted out, or in which a fleet is lying, or a garrison town, 
or a place from which a military expedition is fitting out, the pre- 
sumption of military use would be raised, more or less strongly 
according to the circumstances.” 

In the wars of 1859 and 1870 coal was declared by France not to 
be contraband. During the latter war Great Britain held that the 
character of coal depended upon its destination, and refused to per- 
mit vessels to sail with it to the French fleet in the North Sea. 
Where coal or other fuel is shipped to a port of a belligerent, with 
no presumption against itg pacific use, to condemn it as absolutely 
contraband would seem to be an extreme measure. 

Mr. Hall, International Law, says: “ During the West African 
Conference, in 1884, Russia took occasion to dissent vigorously from 
the inclusion of coal amongst articles contraband of war, and de- 
clared that she would categorically refuse her consent to any articles 
in any treaty, convention, or instrument whatever which would 
imply its recognition as such.” 

We are also informed that it is intended to treat raw cotton as 
contraband of war. While it is true that raw cotton could be made 
up into clothing for the military uses of a belligerent, a military 
use for the supply of an army or garrison might possibly be made 
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of food stuffs of every description which might be shipped from 
neutral ports to the nonblockaded ports of a belligerent. The prin- 
ciple under consideration might, therefore, be extended so as to 
apply to every article of human use which might be declared con- 
traband of war simply because it might ultimately become in any 
degree useful to a belligerent for military purposes. 

Coal and other fuel and cotton are employed for a great many in- 
nocent purposes. Many nations are dependent on them for the 
conduct of inoffensive industries, and no sufficient presumption of 
an intended warlike use seems to be afforded by the mere fact of their 
destination to a belligerent port. The recognition, in principle, of 
the treatment of coal and other fuel and raw cotton as absolutely 
contraband of war might ultimately lead to a total inhibition of 
the sale, by neutrals to the people of belligerent States, of all arti- 
cles which could be finally converted to military uses. Such an 
extension of the principle of treating coal and all other fuel and 
raw cotton as absolutely contraband of war, simply because they 
are shipped by a neutral to a nonblockaded port of a belligerent, 
would not appear to be in accord with the reasonable and lawful 
rights of a neutral commerce. 

I am [etc.] JOHN Hay 
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The Secretary of State (Hay) to the Ambassador in Russia 
(McCormick) + 


No. 148 WasHINGTON, August 30, 1904. 

Sir: I have the honor to acknowledge the receipt of your dispatch, 
No. 176, of the 10th instant. 

The Department has carefully considered the note of the Russian 
minister of foreign affairs dated July 27, last, a copy of which is 
inclosed with your dispatch, with reference to the decision of the 
prize court in the case of the steamship Arabia, containing American 
cargo, seized by the Russian naval forces and sent to Vladivostok for 
adjudication. 

As communicated to you by the minister, the decision of the court 
was—_ 
that the steamer Arabia was ; lawfully seized; that the cargo, com- 
posed of railway material and flour, weighing about 2,360 000 livres. 
destined to Japanese ports and addressed to different commercial 
houses in said ports, constitutes contraband of war; * * * that 


the cargo bound for J pane ports should be confiscated as being 
lawful prize. 


t Foreign Relations, 1904, pp. 760-763. 
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In communicating the said decision the minister observed, in re- 
sponse to the request of this Government for the release of the non- 
contraband portion of the cargo, that the question could only be — 
decided through judicial channels as the basis of a decision of the 
prize court. 

This is the first authentic information which the Department has 
received of the precise grounds on which the prize court decided to 
confiscate the railway material and flour in question. The judgment 
of confiscation appears to be founded on the mere fact that the goods 
in question were bound for Japanese ports and addressed to various 
commercial houses in said ports. In view of its well-known attitude, 
it should hardly seem necessary to say that the Government of the 
United States is unable to admit the validity of the judgment, which 
appears to have been rendered in disregard of the settled law of 
nations in respect to what constitutes contraband of war. If the 
judgment and the communication accompanying its transmission are 
to be taken as an expression of the attitude of His Imperial Majesty’s 
Government and as an interpretation of the Russian imperial order 
of February 29, last, it raises a question of momentous import in its 
bearing on the rights of neutral commerce. 

The Russian imperial order denounces as absolutely contraband of 
war telegraph, telephone, and railway materials, and fuel of all kinds, 
without regard to the question whether destined for military or for 
purely pacific and industrial uses. 

Clause 5, article 10, of the imperial order, denounces as contraband 
of war— 


all articles destined for war on land or sea, as well as rice, foodstuffs, 
and horses, beasts of burden and others (autres), capable of serving 
a warlike purpose, and if they are transported on ‘account of or to the 
destination of the enemy. 


The ambiguity of meaning which characterizes the language of 
this clause, lending itself to a double interpretation, left its real in- 
tendment doubtful. The vagueness of the language, used in so im- 
portant a matter, where a just regard for the rights of neutral 
commerce required that it should be clear and explicit, could not fail 
to excite inquiry among American shippers who, left in doubt as to 
the significance attributed by His Imperial Majesty’s Government 
to the word “enemy ”—uncertain as to whether it meant “enemy 
government or forces,” or “enemy ports or territory ”—have been 
compelled to refuse the shipment of goods of any character to Japa- 
nese ports. The very obscurity of the terms used seemed to contain 
a destructive menace, even to legitimate American commerce. 

In the interpretation of clause 10 of article 6, and having regard 
to the traditional attitude of His Imperial Majesty’s Government, as 
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well as to the established rule of international law, with respect to 
goods which a belligerent may or may not treat as contraband of war, 
it seemed to the Government of the United States incredible that the 
word “autres” or the word “lennemi ” could be intended to include 
as contraband of war food stuffs, fuel, cotton, and all “other” arti- 
cles destined to Japanese ports, irrespective of the question whether 
they were intended for the support of a noncombatant population or 
for the use of the military or naval forces. In its circular of June 10 
last, communicated by you to the Russian Government, the Depart- 
ment interpreted the word “enemy” in a mitigated sense, as well 
as in accordance with the enlightened and humane principles of 
international law, and therefore it treated the word “enemy,” 
used in the context, as meaning “enemy government or forces,” and 
not the “ enemy ports or territory.” 

But if a benign interpretation was placed on the language used, it 
is because such an interpretation was due to the Russian Govern- 
ment, between whom and the United States a most valued and un- 
broken friendship has always existed, and it was no less due to the 
commerce of the latter, inasmuch as the broad interpretation of the 
language used would imply a total inhibition of legitimate commerce 
between Japan and the United States, which it would be impossible 
for the latter to acquiesce in. 

What doubt could exist as to the meaning of the imperial order 
has been apparently removed by the inclosure in your dispatch of 
the note from Count Lansdorff, stating tersely and simply the sen- 
tence of the prize court. The communication of the decision was 
made in unqualified terms, and the Department is therefore con- 
strained to take notice of the principle on which the condemnation 
is based, and which it is impossible for the United States to accept, 
as indicating either a principle of law, or a policy which a belligerent 
State may lawfully enforce or pursue toward the United States as a 
neutral. 

With. respect to articles and material for telegraphic and tele- 
phonic installations, unnecessary hardship is imposed by treating 
them all as contraband of war—even those articles which are evi- 
dently and unquestionably intended for merely domestic or industrial 
uses. With respect to railway materials, the judgment of the court 
appears to proceed in plain violation of the terms of the Imperial 
order, according to which they are to be deemed contraband of war 
only if intended for the construction of railways. The United 
States Government regrets that it could not concede that telegraphic, 
telephonic, and railway materials are confiscable simply bocaue 
destined to the open commercial ports of a belligerent. 

When war exists between powerful States it is vital to the legiti- 
mate maritime commerce of neutral States that there be no relaxa- 


512 POLICY TOWARD MARITIME COMMERCE IN WAR 


tion of the rule—no deviation from the criterion for determining 
what constitutes contraband of war, lawfully subject to belligerent 
capture, namely, warlike nature, use, and destination. Articles which, 
like arms and ammunition, are by their nature of self-evident war- 
like use, are contraband of war if destined to enemy territory; but 
articles which, like coal, cotton, and provisions, though of ordinarily 
innocent are capable of warlike use, are not subject to capture and 
confiscation unless shown by evidence to be actually destined for the 
military or naval forces of a belligerent. : 

This substantive principle of the law of nations can not be over- 
ridden by technical rule of the prize court that the owners of the 
captured cargo must prove that no part of it may eventually come 
to the hands of the enemy forces. The proof is of an impossible 
nature; and it can not be admitted that the absence of proof, in its 
nature impossible to make, can justify the seizure and condemnation. 
If it were otherwise, all neutral commerce with the people of a 
belligerent State would be impossible; the innocent. would suffer 
inevitable condemnation with the guilty. _ 

. The established principle of discrimination between contraband 
and noncontraband goods admits of no relaxation or refinement. It 
must be either inflexibly adhered to or abandoned by all nations. 
There is and can be no middle ground. The criterion of warlike 
usefulness and destination has been adopted by the common consent 
of civilized nations, after centuries of struggle in which each bel- 
ligerent made indiscriminate warfare upon all commerce of all 
neutral states with the people of the other belligerent, and which 
led to reprisals as the mildest available remedy. ' 

If the principle which appears to have been ‘declared by the 
Vladivostok prize court and which has not so far been disavowed or 
explained by His Imperial Majesty’s Government is acquiesced in, 
it means, if carried into full execution, the complete destruction of 
all neutral commerce with the noncombatant population of Japan; 
it obviates the necessity:of blockades; it renders meaningless the 
principle of the declaration of Paris set forth in the imperial order 
of February 29 last that a blockade in order to be obligatory must 
be effective; it obliterates all distinction between commerce in con- 
traband and noncontraband goods; and is in effect a declaration of 
war against commerce of every description between the people of 
a neutral and those of a belligerent State. 

You will express to Count: Lamsdorff the deep regret and grave 
concern with which the Government of the United States has re- 
ceived his unqualified communication ofthe decision of the prize 
court; you will.make earnest protest against it and say that the 
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Government of the United States regrets its complete inability to 
recognize the principle of that décision and still less to acquiesce in 
it as a policy. 7 

I have [etc. ] JOHN Hay 


160 


The Secretary of State (Hay) to the Diplomatic, Representatives 
Accredited to the Governments Signatories to the Acts of the 
Hague Peace Conference of 1899 i 


TEztract 


WASHINGTON, October 21, 1904. 
Sir: 


Should His Excellency invite suggestions as to the character of the 
questions to be brought before the proposed second peace conference, 
you may say to him that, at this time, it would seem premature to 
couple the tentative invitation thus extended with a categorical pro- 
gramme of subjects of discussion. It is only by comparison of views 
that a general accord can be reached as to the matters to be con- 
sidered by the new conference. It is desirable that in the formulation 
of a programme the distinction should be kept clear between the mat- 
ters which belong to the province of international law and those 
which are conventional as between individual governments. The 
final act of The Hague conference, dated July 29, 1899, kept this 
distinction clearly in sight. Among the broader general questions 
affecting the right and justice of the relation of sovereign states 
which were then relegated to a future conference were, the rights and 
duties of neutrals, the inviolability of private property in naval 
warfare, and the bombardment of ports, towns, and villages by a 
naval force. The other matters mentioned in the final act take the 
form of suggestions for consideration by interested governments. _ 

The three points mentioned cover a large field. The first, espe- 
cially, touching the rights and duties of neutrals, is of universal 
importance. Its rightful disposition affects the interests and well- 
being of all the world. ‘The neutral is something more than an 
on-looker: His acts of omission or commission may have an in- 
fluence—indirect, but tangible—on a war actually in progress ; 
whilst on the other hand he may suffer from the exigencies of the 
belligerents. It is this phase of warfare which deeply concerns 
the world at large. Efforts have been made, time and again, to 
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formulate rules of action applicable to its more material. aspects, 
as in the declarations of Paris. As recently as the 28th of April 
of this year the Congress of the United States adopted a resolution 
reading thus: 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That it is the 
sense of the Congress of the United States that it is desirable, in 
the interest of uniformity of action by the maritime states of ‘the 
world in time of war, that the President endeavor to bring about 
an understanding among the principal maritime powers with a 
view of incorporating into the permanent law of civilized nations 
the principle of the exemption of all private property at sea, not 
contraband of war, from capture or destruction by belligerents. 

Approved, April 28, 1904. , 


Other matters closely affecting the rights of neutrals are the 
distinction to be made between absolute and conditional contraband 
of war, and the mivioiabihity of the official and private correspond- 
ence of neutrals. 


I am [ete.] O _ ‘Joun Hay 
161 
The Secretary of State (Hay) to the Ambassador é in Russia 
(McCormick)! 
No. 177 E | WASHINGTON, January 13, 1905. 
Sir: : 


It seems superfluous to argue that the recognition by His Imperial 
Majesty’s Government of the principle that foodstuffs and other 
articles of dual use consigned directly to a merchant in an open port 
are not contraband of war would be completely nullified by neverthe- 
less treating the goods as absolutely contraband for want of proof— 
impossible to be made—by the claimants that the goods consigned 
might not ultimately reach the military or naval forces of the enemy. 
Count Lamsdorff’s statement that the Russian Government “ would 
be compelled to take such steps as would be necessary to prevent sup- 
plies of any character ultimately intended for the use of the enemy 
from reaching their destination,” would be unobjectionable if the 
steps contemplated were an effective blockade of the ports of the 
enenty; but it is obvious that the extensive object sought could be 
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practically, completely, and lawfully accomplished in no other way. 
If the cargo were condemned on the ground that the neutral claimant 
had not offered proofs that no part of the cargo could eventually 
reach the enemy’s forces, it would override the universal presump- 
tion in favor of innocence by demanding impossible proofs. If proof 
were required on the part of the neutral claimant to show that the 
cargo was destined only to pacific uses, to what extent must he adduce 
proofs? Must he show that none of the cargo would eventually reach 
the enemy’s forces? If proof so comprehensive be wanting, would. 
the whole cargo be condemned? If it were not shown by the captor 
that the consignee was an agent or contractor of the enemy’s govern- 
ment, must proof be offered by the claimant that he will not sell to 
one who is such agent even though the purchaser might conceal his 
agency? The law of nations affords no answer to these questions, 
and it must therefore be presumed that it does not authorize any 
seizure and condemnation on the mere ground of the possibility of 
supplies reaching the military or naval forces of the enemy. 

The criterion of decision in such cases was laid down by Lord 
Stowell, an eminent authority, in the case of the Jonge Margaretha 
(1 Robinson) : , 7 

But the most important distinction is whether the articles were 
intended for the ordinary uses of life or even for mercantile ships’ 
use, or whether they were going with the highly probable destination 
to military use. Of the matter of fact, on which the distinction is 
to be applied, the nature and quality of the port to which the articles 
were going is not an irrational test. If the port is a general com- 
mercial port, it shall be understood that the articles were going for 
civil use, although occasionally a frigate or other ships of war may be’ 
constructed in that port. On the contrary, if the great predominant 
character of a port be that of a port of naval military equipment, 
it shall be intended that the articles were going for military use, 
although merchant ships resort to the same place and although it 
is possible that the articles might have been applied to civil con- 
sumption; for it being impossible to ascertain the final application 
of an article ancipitis usus, it is not an injurious rule which deduces 
both ways the final use from immediate destination. : 7 

The same judge, in the case of the Neptunus (3 Robinson), which 
involved a miscellaneous cargo taken on the voyage from Cronstadt 
to Amsterdam, decided that a portion of the cargo consisting of 
tallow should be restored to the claimant on the ground of its desti- 
nation to Amsterdam, a great mercantile port as well as a port 
of naval equipment, and likewise decided that a portion of the 
cargo consisting of sailcloth should be condemned, on the ground 
that Amsterdam was a port both of great mercantile and military 
equipment. 
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The same criterion of decision is enounced by Kent, Halleck, and 
other authoritative publicists—that if the port be a general com- 
mercial one, it is presumed that the articles are intended for civil use, 
but if the great predominant character of the port is that of a port 
of naval equipment, it will be presumed that the articles were going 
for military use, and that the presumption of innocence exists in all 
cases when they are destined to a commercial port. 

The Department deeply regrets to observe the disposition of His 
Imperial Majesty’s Government to treat coal as absolutely contra- 
band of war—a policy apparently inconsistent alike with the true 
and permanent interests of the United States and Russia. If this 
treatment were to be sanctioned by the law of nations, it would 
vastly increase the burdens and difficulties of maritime warfare for 
either of these states, inasmuch as the necessary corollary of the 
principle is, that neutral states could no more allow a belligerent ship 
to take coal in its ports than to take munitions of war. If coal is to 
be treated as absolutely contraband by belligerents, it must be so 
regarded by neutrals. The treatment must be equal, impartial, uni- , 
form, and constant—it could not be admitted as an exception—and 
therefore a neutral state could not, if the principle were admitted, 
permit the coaling of a belligerent ship in its ports without the most 
flagrant and culpable breach of neutrality. While the treatment of 
coal as absolutely contraband might seem to be to the temporary 
advantage of His Imperial Majesty’s Government, yet, in the actual 
situation in which they are placed, it would, as a principle, work to 
the permanent and very serious disadvantage both of Russia and the 
United States, whether they should happen to he at peace or war 
with other nations. 

Nor could the United States Government acquiesce in the treat- 
ment of raw cotton as absolutely contraband of war. While that 
product may enter to some extent into the manufacture of explosives 
and military clothing, the quantity of it used for such purposes is so 
far out of proportion to its uses in the arts of peace that the recogni- 
tion of its treatment as absolutely contraband would, in principle, 
justify the same treatment of all forms of iron and steel, as well as 
wood, wool, all kinds of fuel, and all other materials which could be 
used in the manufacture of guns, carriages, or any other article of 
potentially military use, and would, therefore, be destructive of 
virtually all commerce of neutral states with the noncombatant 
population of belligerents. ... 


I am [ete.] : | = Jonn Hay 
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162 


The Secretary of State (Root) to the Delegates to the Hague Peace 
Conference of 1907 (Choate, Porter, Rose, Hill, Davis, Sperry, 
Buchanan) } 


Wasuineton, May 31, 1907. 
GENTLEMEN : l 


6. You will maintain the traditional policy of the United States 
regarding the immunity of private property of belligerents at sea. 

On the 28th of April, 1904, the Congress of the United States 
adopted the following resolution: 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That it is the sense of the 
Congress of the United States that it is desirable, in the interest of 
. uniformity of action by the maritime states of the world in time of 
war, that the President endeavor to bring about an understanding 
among the principal maritime powers with a view of incorporating 
into the permanent law of civilized nations, the principle of the 
exemption of all private property at sea, not contraband of war, 
on capture or destruction by belligerents. Approved April 28, 

904. 


This resolution is an expression of the view taken by the United 
States during its entire history. Such a provision was incorporated 
in the treaty of 1775 [1785] with Prussia, signed by Benjamin Frank- 
lin, Thomas Jefferson, and John Adams, and it was proposed by the 
United States as an amendment to be added to the privateering clause 
of the Declaration of Paris in 1856. The refusal of the other powers 
to accompany prohibition of privateering by such a provision caused 
the Government of the United States to refuse its adherence to the 
declaration. 

The Congressional resolution was in response to the recommen- 
dation of President Roosevelt’s message to Congress in December, 
1908, quoting and enforcing a previous message by President 
McKinley in December, 1898, which said: 


The United States Government has for many years advocated this 
humane and beneficent principle, and is now in a position to recom- 
mend it to other powers without the imputation of selfish motives. 


Whatever may be the apparent specific interest of this or any other 
country at the moment, the principle thus declared is of such per- 
manent and universal importance that no balancing of the chances of 
probable loss or gain in the immediate future on the part of any 


1 Foreign Relations, 1907, pt. 2, pp. 1128-1139. 


518 POLICY TOWARD MARITIME COMMERCE IN WAR 


nation should be permitted to outweigh the considerations of common 
benefit to civilization which call for the adoption of such an 
agreement. 

In the First Peace Conference the subject of the immunity of 
private property at sea was not included in the programme. Con- 
sideration of it was urged by the delegates of the United States and 
was supported by an able presentation on the part of Mr. Andrew D. 
White. The representatives of several of the great powers declared, 
however, that in the absence.of instructions from their Governments 
they could not vote upon the subject; and, under the circumstances, 
we must consider that gratifying progress was made when there was 
included in the final act of the conference a resolution expressing— 


The wish that the proposal which contemplates the declaration of 
the inviolability of private property in naval warfare may be re- 
ferred to a subsequent conference for consideration. 


The subject has accordingly been included in the present pro- 
gramme and the way is open for its consideration. 

It will be appropriate for you to advocate the proposition formu- 
lated and presented by the American delegates to the First Con- 
ference, as follows: | 


The private property of all citizens or subjects of the signatory 
powers, with the exception of contraband of war, shall be exempt 
from capture or seizure on the high seas, or elsewhere by the armea 
vessels or by the military forces of any of the said signatory powers. 
But nothing herein contained shall extend exemption from seizure to 
vessels and their cargoes which may attempt to enter a port block- 
aded by the naval forces of any of the said powers. 


T. Since the code of rules for the government of military opera- 
tions on land was adopted by the First Peace Conference there have 
been occasions for its application under very severe conditions, not- 
ably in the South African war and the war between Japan and 
Russia. Doubtless the powers involved in those conflicts have had 
occasion to observe many particulars in which useful additions or 
improvements might be made. You will consider their suggestions 
with a view to reducing, so far as is practicable, the evils of war and 
protecting the rights of neutrals. 

As to the framing of a convention relative to the customs of 
maritime warfare, you are referred to the naval war code promul- 
gated in General Orders 551 of the Navy Department of June 27, 
4900, which has met with general commendation by naval authori- 
ties throughout the civilized world, and which, in general, ex- 
presses the views of the United States, subject to a few specific 
amendments suggested in the volume of international-law discus- 
sions of the Naval War College of the year 1903, pages 91 to 97. 
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The order putting this code into force was revoked by the Navy 
Department in 1904, not because of any change of views as to the 
rules which it contained, but because many of those rules, being im- 
posed upon the forces of the United States ‘by the order, would 
have put our naval forces at a disadvantage as against the forces 
of other powers, upon whom the rules were not binding. ‘The whole 
discussion of these rules contained in the volume to which I have 
referred is commended to your careful study. 

You will urge upon the Peace Conference the formulation of inter- 
national rules for war at sea and will offer the Naval War Code of 
1900, with the suggested changes and such further changes as may be 
made. necessary by other agreements reached at the conference, as 
a tentative. formulation of the rules which should be considered. 

8. The clause of the programme relating to the rights and duties 
of neutrals is of very great importance and in itself would furnish 
matter for useful discussion sufficient to occupy the time and Justify 
the labors of the conference. 

The various subjects which the conference may be called upon 
to consider are likely to bring out proposals which should be con- 
sidered in their relation to each other, as standing in the following 
order of substantial importance: 


(1) Provisions tending to prevent disagreements between 
nations. 
(2) Provisions tending to dispose of disagreements without 


war. 

(3) Provisions tending to preserve the rights and interests of 
neutrals. 

(4) Provisions tending to mitigate the evils of war to belliger- 
ents. 


The relative importance of these classes of provisions should al- 
ways be kept in mind. No rules should be adopted for the purpose 
of mitigating the evils of war to belligerents which will tend strongly 
to destroy the right of neutrals, and no rules should be adopted re- 
garding the rights of neutrals which will tend strongly to bring 
about war. It is of the highest importance that not only the rights 
but the duties of neutrals shall be most clearly and distinctly defined 
and understood, not only because the evils which belligerent nations 
bring upon themselves ought not to be allowed to spread to their 
peaceful neighbors and inflict unnecessary injury upon the rest of 
mankind, but because misunderstandings regarding the rights and 
duties of neutrals constantly tend to involve them in controversy 
with one or the other belligerent. 

For both of these reasons, special consideration should be given to 
an agreement upon what shall be deemed to constitute contraband of 
war. There has been a recent tendency to extend widely the list of 
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articles to be treated as contraband; and it is probable that if the 
belligerents themselves are to determine at the beginning of a war 
what shall be contraband, this tendency will continue until the list 
of contraband is made to include a large proportion of all the articles 
which are the subject of commerce, upon the ground that they will be 
useful to the enemy. When this result is reached, especially if the 
doctrine of continuous voyages is applied at the same time, the doc- 
trine that free ships make free goods and the doctrine that blockades 
in order to be binding must be effective, as well as any rule giving 
immunity to the property of belligerents at sea, will be deprived of 
a large part of their effect, and we shall find ourselves going back- 
ward instead of forward in the effort to prevent every war from be- 
coming universally disastrous. The exception of contraband of war 
in the Declaration of Paris will be so expanded as to very largely 
destroy the effect of the declaration.. On the other hand, resistance 
to this tendency toward the expansion of the list of contraband ought 
not to be left to the neutrals affected by it at the very moment when 
war exists, because that is the process by which neutrals become them- 
selves involved in war. You should do all in your power to bring 
about an agreement upon what is to constitute contraband; and it is 
very desirable that the list should be limited as narrowly as possible. 


I am [etc.] | | Ermu Roor 
163 


The Acting Secretary of State (Adee) to the Chairman of. the Dele- 
gation to the Hague Peace Conference of 1907 (Choate) 


[Telegram] aie * a 
| WASHINGTON, July 30, 1907. 


Secretary Root telegraphs with approval of the President the 
following answer to your request for instructions. 


“We prefer as better adapted to secure practical relief for neutral 
commerce limitation of contraband by specific enumeration as indi- 
cated in our general instructions rather than attempt at entire aboli- 
tion which would probably give rise to very serious and doubtful 
questions. Our delegates should, however, be.at liberty to vote for 
entire abolition with reservation that such abolition shall not be 
deemed in any way or degree to increase the duties resting upon 
neutral States to prevent their citizens from helping belligerents.’ 
Root.” 2 

oS ADEE 


* File No. 40/406. __ es Bk ae 

20n Sept. 18, 1907, the following message from the Secretary of State was 
cabled to the chairman of the, delegation: “I approve endorsing abolition of 
conditional contraband.” (File No. 40/470.) 
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The Secretary of State (Root) to the Delegates to the London Naval 
Conference of 1908-9 (Stockton, Wilson)! 


Wasunineton, November 21, 1908. 


GENTLEMEN: You have been appointed delegates plenipotentiaries 
to represent the United States at the conference to be held at London 
on December 1, 1908, to formulate rules to be observed by the inter- 
national prize court. 

Article 7 of the convention relative to the creation of an interna- 
tional prize court, signed at The Hague, October 18, 1907, provides 
that— : 3 


If a question of law to be decided is covered by a treaty in force 
between the belligerent captor and a power which is itself or whose 
subject or citizen is a party to the proceedings, the court is governed 
by the provisions of the said treaty. 

In the absence of such provisions, the court shall apply the rules 
of international law. If no generally recognized rule exists, the 
court shall give judgment in accordance with the general principles 
of justice and equity. | | 

The above provisions apply equally to questions relating to the 
order and mode of proof. : o 

If, in accordance with articles 3, 2, c, the ground of appeal is the 
violation of an enactment issued by the belligerent captor, the court 
will enforce the enactment. 

The court may disregard failure to comply with the procedure 
laid down in the enactments of the belligerent captor, when it is of 
opinion that the consequences of complying therewith are unjust 
and inequitable. = © 

This article, proposed by the British delegation and adopted by 
the conference, has proved unsatisfactory to the British Government, 
which has called a ċonference of maritime powers in order to de- 
termine in advance of the establishment of the court the rules 
of law to govern its decisions in matters of prize submitted for its 
determination. | 

The first paragraph of article 7 is clear and explicit, providing, 
as it does, that the court is to be governed by the provisions of a 
treaty in force between the litigating nations covering the question 
of law involved. 

. The first sentence of the second paragraph of the seventh article 
provides that in the absence ‘of treaties between litigating parties 
“the court shall apply the rules of international law.” If the rules 
of international law relating to prize were codified and accepted as 
an authoritative statement of the law of prize, the questions pre- 
sented to the court for its determination would be decided with 
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reference to a code of laws equally binding upon the signatory powers. 
In as far as the law of prize has been codified the provision in ques- 
tion is clear and definite. The absence of a general agreement upon 
the rules of international law is recognized in the concluding sentence 
of the paragraph under consideration, which provides that “if no 
generally recognized rule exists, the court shall give judgment in 
accordance with the general principles of justice and equity.” This 
provision of the article has given rise to great discussion and dissatis- 
faction, because wide divergence of view exists as to the law properly 
applicable in such case. For example, in Anglo-American juris- 
prudence the laws of contraband. and blockade constitute a system 
recognized generally as the Anglo-American system, whereas the 
laws of contraband and blockade definitely understood on the Con- 
tinent are applied in the continental as distinguished from the Anglo- 
American sense. As, therefore, it can not be said that there is any 
general rule regulating the subject, as the partisans of each system 
judge and determine for themselves each case as it arises, it neces- 
sarily follows that the court would be obliged to determine which 
system is considered as more conformable “ with the general prin- 
ciples of justice and equity.” | | 
In its note of March 27, 1908, inviting a conference, the British 
Government stated that— | 


The disċussions which took place at The Hague during the recent 
conference showed that on various questions connected with mari- 
time war divergent views and practices prevailed among the na- 
tions of the world. Upon some of these subjects an agreement was 
reached, but on others it was not found possible, within the period 
for which the conference assembled, to arrive at an understanding. 
The impression was gained that the establishment of the interna- 
tional prize court would not meet with general acceptance so long 
as vagueness and uncertainty exist as to the principles which the 
court, in dealing with appeals brought before it, would apply to 
questions of far-reaching importance affecting naval policy and 
practice. : | 


The subjects upon which an agreement was considered indis- 
pensable by the British Government in order to enable the inter- 
national prize court to perform the high services expected of this 
establishment were the following: 


(a) Contraband, including the circumstances under which par- 
ticular articles can be considered as contraband; the penalties for 
their carriage; the immunity of a ship from search when under 
convoy; and the rules with regard to compensation where vessels 
have been seized, but have been found in fact only to be carrying 
innocent cargo. 

(b) Blockade, including the questions as to the locality where 
seizure can be effected, and the notice that is necessary before a 
ship can be seized. 
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(c) The doctrine of continuous voyage in respect both of contra- 
band and of blockade. 


In order to facilitate this agreement the British Government sug- 
gested that the governments invited to the conference “interchange 
memoranda setting out concisely what they regarded as the correct 
rule of international law on each of the above points, together with 
the authorities on which that view is based.” 

In reply to the request of the British Government that mem- 
oranda be exchanged I stated that— 


The department has given careful consideration to the suggestion 
that each government invited to the conference prepare and ex- 
change memoranda setting forth its practice in the’ matters specif- 
ically mentioned in the tentative program for the conference sub- 
mitted in the British embassy’s note of March 27. 

The attitude of the United States is well known to each of the 
participating powers, as is their maritime practice to the delegates 
appointed by the United States. The delegates to the Second Hague 
Peace Conference were thus instructed by the Secretary of State: 


As to the framing of a convention relative to the customs of 
maritime warfare, you are referred to the Naval War Code 
promulgated in General Orders 551 of the Navy Department of 
June 27, 1900, which has met with general commendation by 
naval authorities throughout the civilized world, arid which in 
general expresses the views of the United States, subject to 
a few specific amendments suggested in the volume of interna- 
tional law discussions of the Naval War College of the year 
1903, pages 91 to 97. The order putting this code into force 
was revoked by the Navy Department in 1904, not because of 
any change of views as to the rules which it contained, but be- 
cause many of those rules, being imposed upon the forces 
of the United States by the order, would have put our naval 
forces at a disadvantage as against the forces of other powers, 
ee whom the rules were not binding. The whole discussion 
of these rules contained in the volume to which I have referred 
is commended to your careful study. 

You will urge upon the peace conference the formation of 
international rules for war at sea and will offer the Naval War 
Code of 1900, with the suggested changes and such further 
changes as may be made necessary by other agreements reached 
at the conference, as a tentative formulation of the rules which 
should be considered. i 


The attitude of the United States has not changed since the con- 
ference, and the relevant portion of the instructions copied for your 
information are as applicable to the maritime conference as they 
were to the Second Hague Peace Conference. 

I have the honor, therefore, to transmit herewith copies of the 
Naval War Code of 1900 and of the volume of International Dis- 
cussions of the Naval War College of the year 1903, containing the 
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amendments to be made to the Naval War Code of 1900, to serve as 
a basis of discussion in the conference, subject, of course, to amend- 
ment, in lieu of the memoranda proposed to be prepared and ex- 
changed by each power invited to the maritime conference. 


A like reply was sent in acknowledging the memoranda trans- 
mitted to the Department of State by Austria-Hungary, Germany, 
Japan, Netherlands, Russia, Spain, copies of which you have already 
received in due course. 

As you are familiar with the law, practice, and policy of the 
United States concerning each of the matters mentioned in the ten- 
tative program of the British Government, it does not seem neces- 
sary to furnish you precise instructions on each of the points with 
which the conference will be called to deal. You are, however, 
provided with a copy of the instructions to the American delegation 
to The Hague Conference of 1907, and you are directed to guide 
yourselves in the consideration of any matter discussed at the con- 
ference by the general and specific provisions of the instructions 
relating to maritime warfare and the rights and duties of neutrals. 
You are accordingly authorized and instructed to present to the 
conference, as a basis for discussion, the Naval War Code promul- 
gated in General Orders 551 of the Navy Department of June 27, 
1900, as modified by the specific amendments suggested in the 
volume of International Law Discussions of the Naval War College 
for the year 1903, pages 91-97, and you will endeavor, in your dis- 
cretion, to secure as far as possible the adoption in conventional 
form of their provisions.* 


I am [ete.] Ermu Roor 


| 165 
The Declaration of London, February 26, 1909? 


[Preliminary Provision and Articles 1—44] 


PRELIMINARY PROVISION 


The Signatory Powers are agreed that the rules contained in the 
following Chapters correspond in substance with the generally rec- 
ognized principles of international law. 


1 On Dec. 9, 1908, the following instruction was cabled to the delegates: “ Pur- 
suant to Department’s instruction September 18th, 1907, to Hague Delegation, 
you may, in your discretion, advocate abolition conditional contraband.” (File 
No. 12655/85. ) 

On Jan. 26, 1909, the delegates were instructed by cable to “ Insist upon con- 
tinuous voyage for absolute contraband. Agree to abandonment of continuous 
voyage for conditional contraband and for blockade.” (File No. 12655/154—155.) 

* Foreign Relations, 1909, pp. 318-333. 
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CHAPTER I. BLOCKADE IN TIME OF WAR 


ARTICLE 1 


A blockade must not extend beyond the ports and coasts belong- 
ing to or occupied by the enemy. 


ARTICLE 2 


In accordance with the Declaration of Paris of 1856, a blockade, 
in order to be binding must be effective,—that is to say, it must 
be maintained by a force sufficient really to prevent access to the 
enemy coastline. 

ARTICLE 3 


The question whether a blockade is effective is a question of fact. 


ARTICLE 4 | 


A blockade is not regarded as raised if the blockading force is 
temporarily withdrawn on account of stress of weather. 


ARTICLE 5 
A blockade must be applied impartially to the ships of all nations. 


ARTICLE 6 


The Commander of a blockading force may give permission to a 
warship to enter, and subsequently to leave, a blockaded port. 


ARTICLE 7 


In circumstances of distress, acknowledged by an officer of the 
blockading force, a neutral vessel may enter a place under blockade 
and subsequently leave it, provided that she has neither discharged 
nor shipped any cargo there. 


ARTICLE 8 


A blockade, in order to be binding, must be declared in accordance 
with Article 9, and notified in accordance with Articles 11 and 16. 


ARTICLE 9 


A declaration of blockade is made either by the blockading Power 
or by the naval authorities acting in its name. 
It specifies— 
(1) The date when the blockade begins; 


(2) The geographical limits of the coastline under blockade; 
(3) The period within which neutral vessels may come out. 
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ARTICLE 10: 


If the operations of the blockading Power, or of the naval au- 
thorities acting in its name, do not tally with the particulars, which, 
in accordance with Article 9 (1) and (2), must be inserted in the 
declaration of blockade, the declaration is void, and a new dec- 
laration is necessary in order to make the blockade operative. 


ARTICLE 11 


A declaration of blockade is notified— 

(1) To neutral Powers, by the blockading Power by means of a 
communication addressed to the Governments direct, or to their 
representatives accredited to it; 

(2) To the local authorities, by the officer commanding the block- 
ading force. The local authorities will, in turn, inform the foreign 
consular officers at the port or on the coastline under blockade as 
soon as possible. 

ARTICLE 12 


The rules as to declaration and notification of blockade apply to 
cases where the limits of a blockade are extended, or where a block- 
ade is re-established after having been raised. 


ARTICLE 13 


The voluntary raising of a blockade, as also any restriction in the 
limits of a blockade, must be notified in the manner prescribed by 
Article 11. 


ARTICLE 14 


The liability of a neutral vessel to capture for breach of blockade 1s 
contingent on her knowledge, actual or presumptive, of the blockade. 


ARTICLE 15 


Failing proof to the contrary, knowledge of the blockade is pre- 
sumed if the vesel left a neutral port subsequently to the notification 
of the blockade to the Power to which such port belongs, provided 
that such notification was made in sufficient time. 


ARTICLE 16 


If a vessel approaching a blockaded port has no knowledge, actual 
or presumptive, of the blockade, the notification must be made to the 
vessel itsel'f by an officer of one of the ships of the blockading force. 
This notification should be entered in the vessel’s logbook, and must 
state the day and hour, and the geographical — of the vessel 
at the time. . 


ee t l .-- 
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If, through the negligence of the officer commanding the blockad- 
ing force, no declaration of blockade has been notified to the local 
authorities, or, if in the declaration, as notified, no period has been 
mentioned within which neutral vessels may come out, a neutral 
vessel coming out of the blockaded port must be allowed to pass free. 


ARTICLE 17 . 


Neutral vessels may not be captured for breach of blockade except 
within the area of operations of the warships detailed to render the 
blockade effective. 
: ARTICLE 18 


The blockading forces must not bar access to neutral ports or 
coasts. ) : 
ARTICLE 19 


Whatever may be the ulterior destination of a vessel or of her cargo, 
she cannot be captured for breach of blockade, if, at the moment, 
she is on her way to a non-blockaded port. 


ARTICLE 20 


A vessel which has broken blockade outwards, or which has at- 
tempted to break blockade inwards, is liable to capture so long as 
she is pursued by a ship of the blockading force. If the pursuit is 
abandoned, or if the blockade is raised, her capture can no longer 
be effected. 

ARTICLE 21 


A vessel found guilty of breach of blockade is liable to condemna- 
tion. The cargo is also condemned, unless it is proved that at the 
time of the shipment of the goods the shipper neither knew nor could 
have known of the intention to break the blockade. 


CHAPTER II.—CONTRABAND OF WAR. 


ARTICLE 22 


The following articles may, without notice, be treated as contra- 
band of war, under the name of absolute contraband :— 

(1) Arms of all kinds, including arms for sporting purposes, and 
their distinctive component parts. — | 

(2) Projectiles, charges, and cartridges of all kinds, and their 
distinctive component parts. = € ` | 


*In view of the difficulty of finding am exact equivalent in English for the 
expression “de plein droit,” it has been decided to translate it by the words 
“ without notice,” which represent the meaning attached to it by the draftsman. 
{Footnote in text.] A _ ees 7 Ka 
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(3) Powder and explosives specially prepared for use in war.. 

(4) Gun-mountings, limber boxes, limbers, military waggons, 
field forges, and their distinctive component parts. 

(5) Clothing and equipment of a distinctively military character. 

(6) All kinds of harness of a distinctively military character. 

(7) Saddle, draught, and pack animals suitable for use in war. 

(8) Articles of camp equipment; and their distinctive component 
parts. . 

(9) Armour plates. 

(10) Warships, including beats and their distinctive component 
parts of such a nature that they ean only be used on a vessel of war. 

(11) Implements and apparatus designed exclusively for the man- 
ufacture of munitions of war, for the manufacture or repair of arms, 
or war material for use on land or sea. 


ARTICLE 23 


Articles exclusively used for war may be added to the list of abso- 
lute contraband by a declaration, which must be notified. 

Such notification must be addressed to the Governments of other 
Powers, or to their representatives accredited to the Power making 
the declaration, A notification made after the outbreak of hostilities 
is addressed only to neutral Powers. 

ARTICLE 24 o 

The following articles, susceptible ọf use in war as well as for pur- 
poses of peace, may, without notice, be treated as contraband of war, 
under the name of conditional contraband: — 

(1) Foodstuffs. 

(2) Forage and grain, suitable for feeding animals. 

(3) Clothing, fabrics ‘for clothing, and boots and shoes, suitable 
for use in war. 

(4) Gold and silver in coin or bullion: ; paper money. 

(5) Vehicles of all kinds available for use in war, and their 
component parts. 

(6) Vessels, craft, and boats of all kinds: ioare docks, parts 
of docks and their component parts. 

(7) Railway material, both fixed and rolling-stock, and material 
for telegraphs, wireless telegraphs, and telephones. 

(8) Balloons and flying machines and their distinctive compo- 
nent parts, together with accessories and articles recognizable as in- 
tended for use in connection with balloons and flying machines. 

(9) Fuel; lubricants, _ 

(10) Powder and explosives not specially prepared for use in ‘war. 


DOCUMENTS 529 


(11) Barbed wire and implements for fixing and cutting the same. 
(12) Horseshoes and shoeing materials. 
(13) Harness and saddlery. 
(14) Field glasses, telescopes, chronometers, and all kinds of nauti- 
cal instruments. 
ARTICLE 25 


Articles susceptible of use in war as well as for purposes of peace, 
other than those enumerated in Articles 22 and 24, may be added to 
the list of conditional contraband by a declaration, which must be 
notified in the manner provided for in the second paragraph of 
Article 23. : 

ARTICLE 26 


If a Power waives, so far as it is concerned, the right to treat as 
contraband of war an article comprised in any of the classes enu- 
merated in Articles 22 and 24, such intention shall be announced by 
a declaration, which must be notified in the manner provided for in 
the second paragraph of Article 23. 


ARTICLE 27 


Articles which are not susceptible of use in war may not be de- 
clared contraband of war. 


ARTICLE 28 


The following may not be declared contraband of war :— 
(1) Raw cotton, wool, silk, jute, flax, hemp, and other raw mate- 
rials of the textile industries, and yarns of the same. 
(2) Oil seeds and nuts; copra. 
(3) Rubber, resins, gums, and lacs; hops. 
(4) Raw hides and horns, bones and ivory. 
(5) Natural and artificial manures, including nitrates and phos- 
phates for agricultural purposes. 
(6) Metallic ores. 
(7) Earths, clays, lime, chalk, stone, including marble, bricks, 
slates, and tiles. 
(8) Chinaware and glass. 
(9) Paper and paper-making materials. 
(10) Soap, paint, and colours, including articles exclusively used 
in their manufacture, and varnish. 
(11) Bleaching powder, soda ash, caustic soda, salt cake, ammonia, 
sulphate of ammonia, and sulphate of copper. 
(12) Agricultural, mining, textile, and printing machinery. 
(13) Precious and semi-precious stones, pearls, mother-of-pearl, 
and coral. 
421793485 
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(14) Clocks and watches, other than chronometers. 
(15) Fashion and fancy goods. 
(16) Feathers of all kinds, hairs, and bristles. 
(17) Articles of household furniture and decoration; office furni- 
ture and requisites. | 
ARTICLE 29 


Likewise the following may not be treated as contraband of war: 

(1) Articles serving exclusively to aid the sick and wounded. 
They can, however, in case of urgent military necessity and subject 
to the payment of compensation, be requisitioned, if their destination 
is that specified in Article 30. 

(2) Articles intended for the use of the vessel in which they are 
found, as well as those intended for the use of her crew and 
passengers during the voyage. 


ARTICLE 30 


Absolute contraband is liable to capture if it is shown to be des- 
tined to territory belonging to or occupied by the enemy, or to the 
armed forces of the enemy. It is immaterial whether the carriage 
of the goods is direct or entails transhipment or a subsequent 
transport by land. 

ARTICLE 31 


Proof of the destination specified in Article 30 is complete in 
the following cases :— 

(1) When the goods are documented for discharge in an enemy 
port, or for delivery to the armed forces of the enemy. 

(2) When the vessel is to call at enemy ports only, or when she 
is to touch at an enemy port or meet the armed forces of the enemy 
before reaching the neutral port for which the goods in question are 
documented. 

ARTICLE 32 


Where a vessel is carrying absolute contraband, her papers are 
conclusive proof as to the voyage on which she is engaged, unless she 
is found clearly out of the course indicated by her papers and unable 
to give adequate reasons to justify such deviation. 


ARTICLE 33 


Conditional contraband is liable to capture if it is shown to be 
destined for the use of the armed forces or of a government depart- 
ment of the enemy State, unless in this latter case the circumstances 
show that the goods cannot in fact be used for the purposes of the 
war in progress. This latter exception does not apply to a consign- 
ment coming under Article 24(4). 
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ARTICLE 34 


The destination referred to in Article 33 is presumed to exist if 
the goods are consigned to enemy authorities, or to a contractor 
established in the enemy country who, as a matter of common 
knowledge, supplies articles of this kind to the enemy. A similar 
presumption arises if the goods are consigned to a fortified place 
belonging to the enemy, or other place serving as a base for the 
armed forces of the enemy. No such presumption, however, arises 
in the case of a merchant vessel bound for one of these places if it 
is sought to prove that she herself is contraband. — 

In cases where the above presumptions do not arise, the destina- 
tion is presumed to be innocent. 

The presumptions set up by this Article may be rebutted. 


ARTICLE 35 


Conditional contraband is not liable to capture, except when found 
on board a vessel bound for territory belonging to or occupied by 
the enemy, or for the armed forces of the enemy, and when it is not 
to be discharged in an intervening neutral port. 

The ship’s papers are conclusive proof both as to the voyage on — 
which the vessel is engaged and as to the port of discharge of the 
goods, unless she is found clearly out of the course indicated by her 
papers, and unable to give adequate reasons to justify such devia- 
tion. 

ARTICLE 36 


Notwithstanding the provisions of Article 35, conditional contra- 
band, if shown to have the destination referred to :n Article 33, is 
liable to capture in cases where the enemy country has no seaboard. 


ARTICLE 37 


A vessel carrying goods liable to capture as absolute or conditional 
contraband may be captured on the high seas or in the territorial 
waters of the belligerents throughout the whole of her voyage, even 
if she is to touch at a port of call before reaching the hostile desti- 
nation. 


ARTICLE 38 
A vessel may not be captured on the ground that she has carried 


contraband on a previous occasion if such carriage is in point of 
fact at an end. 


ARTICLE 39 


Contraband goods are liable to condemnation. 
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ARTICLE 40 


A vessel carrying contraband may be condemned if the contraband, 
reckoned either by value, weight, volume, or freight, forms more 
than half the cargo. 


ARTICLE 41 


If a vessel carrying contraband is released, she may be condemned 
to pay the costs and expenses incurred by the captor in respect of 
the proceedings in the national prize court and the custody of the 
ship and cargo during the proceedings. 


ARTICLE 42 


Goods which belong to the owner of the contraband and are on 
board the same vessel are liable to condemnation. 


ARTICLE 43 


If a vessel is encountered at sea while unaware of the outbreak 
of hostilities or of the declaration of contraband which applies to 
her cargo, the contraband cannot be condemned except on payment 
of compensation; the vessel herself and the remainder of the cargo 
are not liable to condemnation or to the costs and expenses referred 
to in Article 41. The same rule applies if the master, after becom- 
ing aware of the outbreak of hostilities, or of the declaration of 
contraband, has had no opportunity of discharging the contraband. 

A vessel is deemed to be aware of the existence of a state of war, 
or of a declaration of contraband, if she left a neutral port subse- 
quently to the notification to the Power to which such port belongs 
of the outbreak of hostilities or of the declaration of contraband 
respectively, provided that such notification was made in sufficient 
time. A vessel is also deemed to be aware of the existence of a state 
of war if she left an enemy port after the outbreak of hostilities. 


ARTICLE 44 


A vessel which has been stopped on the ground that she is carrying 
contraband, and which is not liable to condemnation on account of 
the proportion of contraband on board, may, when the circumstances 
permit, be allowed to continue her voyage if the master is willing 
to hand over the contraband to the belligerent warship. 

The delivery of the contraband must be entered by the captor 
on the logbook of the vessel stopped, and the master must give 
the captor duly certified copies of all relevant papers. 

The captor is at liberty to destroy the contraband that has been 
handed over to him under these conditions. 
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166 


The Acting Secretary of State (Lansing) to the Dominican Chargé 
(Cernuda)! 


WASHINGTON, May 16, 1914. 


My Dear Mr. Cuarcé p’ Arraes: I have the honor to acknowl- 
edge the receipt of your note of May 14th, in which you inform 
this Government that a telegram on the date of May 13th has been 
received by the Legation, stating that on account of the rebellion 
which exists in the cities of Puerto Plata and Monte Christi and 
for the purpose of establishing peace, these ports have been declared 
closed to commerce and under blockade. 

In reply thereto I desire to inform you that as this Government 
has been informed that the blockade at Puerto Plata is maintained 
effectively, the blockade of that port is recognized by this Gov- 
ernment. As this Government is not in receipt of advices that the 
blockade of Monte Christi is effective, it will be impossible for it to 
recognize it until such a time as it is informed that this blockade 
is made effective. 

I am [ete.] Rozert LANSING 


‘Foreign Relations, 1914, p. 231. 
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